Case 1:03-cv-11661-NG  Document 687-2  Filed 11/12/2008 Page 1 of 3

UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

)
CAPITOL RECORDS, INC,, et al., )
Plaintiffs, ) Civ. Act. No. 03-cv-11661-NG
) (LEAD DOCKET NUMBER)
V. )
)
NOOR ALAUJAN, )
Defendant. )
)
)
SONY BMG MUSIC ENTERTAINMENT, )
et al., Plaintiffs, ) Civ. Act. No. 07-cv-11446-NG
) (ORIGINAL DOCKET NUMBER)
v. )
)
JOEL TENENBAUM, )
)
Defendant. )
)

DECLARATION OF EVE G. BURTON IN SUPPORT OF PLAINTIFFS’ MOTION TO
STRIKE DEFENDANT’S MOTION TO ADD THE RIAA

Eve G. Burton, pursuant to 28 U.S.C. § 1746, declare:

1. I am senior counsel with the law firm of Holme Roberts & Owen LLP, and I serve
as national counsel for the record companies in this action. I am admitted pro hac vice in this
matter. I have personal knowledge of all facts set forth in this declaration, and, if called and

sworn as a witness, could and would competently testify thereto.

2. On September 11, 2008, Defendant telephoned Plaintiffs’ counsel and informed

her that Mr. Nesson would be representing him. Plaintiffs’ counsel, Laurie J. Rust, sent Mr.
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Nesson an email to confirm this fact. See Sept. 11, 2008 email, Exhibit A. Mr. Nesson

responded and confirmed that he would be representing Defendant. Id.

3. On September 15, 2008, Ms. Rust asked Defendant’s counsel if he intended to
amend the counterclaims. See September 15, 2008 email, Exhibit B. Defendant’s counsel did
not respond.

4. At the September 23, 2008 status conference in this case, Defendant’s counsel

stated that he did not intend to amend the counterclaims. See transcript of September 23, 2008

status conference, Exhibit C.

5. During Defendant September 24, 2008 deposition, Defendant testified that his
counsel had aided in the drafting of his counterclaim for abuse of process, which had been filed
on August 19, 2008. See Tenenbaum Depo. at p. 243, line 10 — p. 245, line 13, Exhibit D.

6. On October 29, 2008, I telephoned Defendant’s counsel to alert him to the
deficiency in his Motion to Add the RIAA and to suggest that he withdraw the Motion, serve it
on the RIAA as required, and then re-file his Motion ten days later, in accordance with Local
Rule 15.1. In response, Defendant’s counsel told Plaintiffs’ counsel that he was not aware of the
Local Rule.

7. When I informed him of the content of Local Rule 15.1, Defendant’s counsel
stated that he would not withdraw his deficient Motion because going through the process of a
motion to strike would be an interesting lesson for his class of law students. I underscored to
Defendant’s counsel that he was under a duty to read and comply with the local rules, that

Plaintiffs proposed a reasonable solution, and that Plaintiffs should not bear the financial burden

of teaching his students the importance of reading local rules of court.
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8. Nonetheless, Defendant’s counsel refused to withdraw the procedurally deficient

Motion.

0. On November 4, 2008, Defendant served on Plaintiffs and stated he was serving
on the RIAA, a copy of his Motion to Add the RTAA. Defendant stated that he intends to file

this Motion in ten days, in compliance with Local Rule 15.1.

i

Eve G. Burton, Esq.

Dated: November 12, 2008




