STATE OF NEW YORK

SUPREME COURT





         
COUNTY OF ALBANY

______________________________________________________________________________

JOHN DOE,

Plaintiff,


COMPLAINT
- against -






Index No.:

THE COUNTY OF ALBANY,

Defendant.

______________________________________________________________________________

Plaintiff, by and through his attorneys, Kindlon Shanks & Associates, submits the following as and for a complaint herein and allege that:

PRELIMINARY STATEMENT

1.        Plaintiff John Doe is a domiciled resident of the City and County of Albany, State of New York. 

2.        John Doe is a registered sex offender.

3.        John Doe is being forced to leave a home he has rented since May, 2007.

4.        John Doe is currently on parole until 2010, and his previous Parole Officer found his current apartment for him.

5.        Albany County Local Law “L” for 2006, which went into effect on September 1, 2006, prohibits level two and three registered sex offenders from moving to a residence within 1000 feet of a school, childcare facility, municipal recreation facility, or any facility which offers full time or part time religious educational services to children. (See Albany County Local Law “L” for 2006, attached as Exhibit “A.”)

6.       On or about September 4, 2007, Plaintiff was ordered by a representative of the Albany Police to vacate his apartment no later than October 4, 2007.

7.        Since that time, Plaintiff has diligently searched for an apartment, and has checked approximately 30 addresses, but was told by the Police Officer in each case that the apartment fell in an “exclusion zone” pursuant to Albany County Local Law “L” for 2006.

8.        Plaintiff suffers from several serious health conditions, including Hypertension, which must be monitored every day, via a phone line -  he also suffers from Type II Diabetes and must give himself injections on insulin three times each day, requiring a refrigerator to store his insulin. 

9.        Plaintiff’s new Parole Officer has not helped him find an apartment, and has told him that if he could not find one, he could perhaps be placed in a motel room- however, upon information and belief, such a motel room would not have the telephone and refrigerator he needs due to his medical conditions.

10.        If he is forced to move to such a motel room, Plaintiff’‘s health will be placed at serious risk.

11.         Plaintiff seeks an Order declaring Albany County Local Law “L” for 2006 unconstitutional for several reasons, including but not limited to: 1) the law  violates New York State preemption principles; 2) the law violates the ex-post facto clauses of the New York State and United States Constitutions.

THE PARTIES
12.
At all times herein relevant, Plaintiff John Doe was and still is a resident of the City and County of Albany, State of New York.

13.
At all times herein relevant, Defendant, County of Albany (hereinafter “the County”) was and is a municipal corporation duly organized under the laws of the State of New York.

FACTS

14.        Plaintiff John Doe is a level three registered sex offender living in the City of Albany, Albany County, State of New York.

15.        Over twenty years ago, in 1985, John Doe was convicted of raping a 14 year old girl. He was sentenced to 12 ½ to 25 years in prison, and was released under Parole supervision on or about October 11, 2002. 

16.        Plaintiff has never been charged with a Parole violation or any new crime since his release in 2002. While incarcerated he had a good institutional record. Thus John Doe has not committed a crime in more than 22 years. Mr. Doe will be on Parole until September 14, 2010.

17.         Other than the above mentioned offense, John Doe has no other conviction for any sex offense.

18.        While he was in prison, John Doe successfully completed the Sex Offender Program run in the prison by the New York State Department of Correction. Additionally, in 2004, Plaintiff entered a sex offender treatment program with Dr. Steven R. Nozik, Staff Psychologist at the Veterans Administration Hospital (VA) in Albany. He continues to attend that program and is doing well.

19.        Because of serious medical conditions, John Doe has been disabled since 2004 - he is unable to work, and receives Disability payments.

20.        John Doe is a veteran of the United States Military, and is thus entitled to receive medical treatment at the Veterans Administration Medical Center in Albany, New York. 

21.        John Doe has been diagnosed with severe Hypertension. He is enrolled in the Homebuddy Program at the VA, and must monitor his blood pressure on a daily basis. While he is hooked up to the blood pressure monitor, he must call a telephone number at the VA, and the results are read automatically over the telephone line. (See letter from VA Dr. Steven R. Nozik, which explains this, attached as Exhibit “B.”)

22.        Plaintiff has also been diagnosed with Type II Diabetes. He must give himself insulin injections three times each day. (Exhibit “B”)

23.        Plaintiff is also being treated for the following additional medical conditions: Hepatitis C, Status Post Myocardial Infarction, Congenital Ptosis, joint pain, Major Depressive Disorder, Agoraphobia, and Posttraumatic Stress Disorder. (Exhibit “B”)

24.        Albany County passed Local Law “L” for 2006 in August, 2006, and the Law became effective on September 1, 2006. The Law states that level two and three  registered sex offenders are not permitted to move within 1,000 feet of a school, childcare facility, municipal recreation facility, or any facility which offers full time or part time religious educational services to children (Exhibit “A”) 

25.        The Local Law does not apply to those who are living in residences established before the effective date of the law. However, Plaintiff was forced to move in May, 2007, and thus the Law applied to him from that point onward.

26.        For four and one half years, Plaintiff resided in an apartment on Morton Avenue in Albany, but last spring this building was sold, and all the occupants were evicted in approximately May, 2007.

27.        Plaintiff’s previous Parole Officer helped him find his current apartment, where he has been living since May, 2007 - he was thus led to believe that said apartment did not fall into any “exclusion zone” pursuant to Local Law “L.”

28.        However, on or about September 4, 2007, Mr. Doe was told by Albany Police Detective Patricia Farrell that his residence was located in an area prohibited by the Local Law, and that he would need to move by October 4, 2007 or face arrest. Mr. Doe has done everything he can to avoid being in violation of the law.

29.        John Doe diligently attempted to find an apartment which did not fall into the “exclusion zone.” However, he was never provided with any maps so he could ascertain which areas would be suitable. Mr. Doe found over 30 different apartments and submitted them to Det. Farrell to see if they would be approved. In each of every case he was told the apartment fell into the “exclusion zone” and that he would have to try again. (John Doe’s handwritten list of the addresses he submitted to Det. Farrell is attached as Exhibit “C.”)

30.        At one point Det. Farrell told Mr. Doe to try checking Broadway in North Albany, or Delaware Avenue in the southern portion of Albany. However, when he did so, he learned that the Broadway area contained only warehouses, and that the portion of Delaware Avenue he was referred to contained only single family residences, which he could not afford to rent in any event.

31.        Thus, it appears that, given John Doe’s financial and legal situation, the entire City of Albany is off limits to him.

32.        John Doe was told by his current Parole Officer, who has not helped him find an apartment, that if he couldn’t not find anything, he could perhaps be placed in a motel room, most likely at the Skyline Motel in Colonie. 

33.        However, upon information and belief such a motel room would not contain a telephone or a refrigerator, both of which are absolutely necessary due to Mr. Doe’s health conditions. Being forced to move into such a motel room, which constitutes patently sub-standard residential housing in any case, would put Plaintiff’s health at serious risk.

34.        In mid-September John Doe contacted attorney Kathy Manley at this law firm and this law firm agreed to take his case pro bono, believing that the Albany County Local Law “L” is unconstitutional.

35.        Ms. Manley has spoken with both Det. Farrell and with Mark Harris, Esq. of the Albany County District Attorney’s Office to attempt some accommodation concerning his residence based on Mr. Doe’s medical condition, or to determine if he could be granted more time to relocate. On September 26, 2007, Ms. Manley was told by Assistant District Attorney Harris that no exception would be made and that Mr. Doe would not be granted more time to find a different residence.

AS AND FOR A FIRST CAUSE OF ACTION:

VIOLATION OF PREEMPTION AND NEW YORK MUNICIPAL HOME RULE LAW

36.
Plaintiff repeats and realleges each and every allegation contained in paragraphs “1” through “35” with the same force and effect as if more fully set forth herein.


37.
In adopting the Penal law and the Sex Offender Registration Act, New York State has preempted the field in establishing penalties and restrictions for crimes involving sex offenses.

38.        Albany County has thus exceeded its authority in enacting Albany County Local Law “L” for 2006, and the Local Law should be declared unconstitutional.

AS AND FOR A SECOND CAUSE OF ACTION: 

VIOLATION OF THE EX POST FACTO CLAUSE

39.
Plaintiff repeats and realleges each and every allegation contained in paragraphs “1” through “38” with the same force and effect as if more fully set forth herein.

40.        Albany County Local Law “L” for 2006 imposes punishment retroactively on members of the class who were convicted prior to September 1, 2006, the effective date of the law.

41.        Defendant’s enforcement of Albany County Local Law “L” for 2006 thus violates the ex post facto clauses of the Constitutions of New York State and the United States and cannot stand.

AS AND FOR A THIRD CAUSE OF ACTION

VIOLATION OF THE DUE PROCESS CLAUSE - VAGUENESS

42.        Plaintiff repeats and realleges each and every allegation contained in paragraphs “1” through “41” with the same force and effect as if more fully set forth herein.
43.       Albany County Local Law “L” for 2006 denies Plaintiff John Doe his rights under the Due Process Clauses of the Constitutions of New York State and the United States in that the law fails to give adequate notice as to which residences fall within the excluded zone.

44.        Defendant’s enforcement of Albany County Local Law “L” for 2006 thus violates the Due Process clauses of the Constitutions of New York State and the United States and cannot stand.
AS AND FOR A FOURTH CAUSE OF ACTION

VIOLATION OF THE EQUAL PROTECTION CLAUSE

45.        Plaintiff repeats and realleges each and every allegation contained in paragraphs “1” through “44” with the same force and effect as if more fully set forth herein.

46.        Albany County Local Law “L” for 2006 effectively banishes Plaintiff from the City of Albany and thus draws the inference that he is being punished based on animus toward the class of registered level two and three sex offenders. 

47.        In Romer v. Evans, 517 US 620 (1996), the United States Supreme Court held that harm to a politically unpopular group cannot constitute a legitimate government purpose and does not meet the rational basis test under the Equal Protection Clause of the Fourteenth Amendment to the United States Constitution.

48.        Defendant’s enforcement of Albany County Local Law “L” for 2006 thus violates Plaintiff’s constitutional right to equal protection and cannot stand.
AS AND FOR A FIFTH CAUSE OF ACTION

VIOLATION OF THE DUE PROCESS CLAUSE - PROCEDURAL DUE PROCESS

49.      Plaintiff repeats and realleges each and every allegation contained in paragraphs “1” through “48” with the same force and effect as if more fully set forth herein.  
50.        Albany County Local Law “L” for 2006 denies Plaintiff John Doe his right to Procedural Due Process in violation of the Equal Protection Clauses of the Constitutions of New York State and the United States in that it does not permit an individualized determination of any harm he might pose to children. 

51.        By failing to provide an opportunity for Plaintiff John Doe to show that he does not pose any risk to children, and by removing him from his home, Albany County Local Law “L” for 2006 denies him his right to Procedural Due Process in  violation of the Equal Protection Clauses of the Constitutions of New York State and the United States - as such, this law cannot stand.

WHEREFORE, Plaintiff respectfully requests that this Court grant the following relief:

A.         An Order declaring that Albany County Local Law “L” for 2006 is unconstitutional and unenforceable, and enjoining the Defendant from enforcing said law.

B.        Awarding Plaintiff such other and further relief as is just and proper, including costs.
Dated:
September 27, 2007.

Albany, New York

Respectfully submitted,

KINDLON and SHANKS, P.C.

By:
__________________________

Terence L. Kindlon

Kathy Manley

Attorneys for Plaintiffs

74 Chapel Street 

Albany, New York 12207

(518) 434-1493

