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OCCUPIED ZONE –  ”A ZONE OF PROPORTIONALITY” 
Martti Koskenniemi

Tel Aviv June 2007

“At times, there is more than one way to satisfy the proportionality demand. In such situations a zone of proportionality (similar to a zone of reasonableness) should be recognized. Any means which the administrative body chooses from within the zone is proportional” 

No aspect of the recent  case law of the Israeli High Court of Justice (HCJ) on the occupied territories is more striking than its constant recourse to the notion of proportionality, and the metaphor of “balancing of interests” to discuss and determine the rights of the various protagonists. Thus in the Beit Sourik village case (HCJ 2056/04) the Court observed that the law of belligerent occupation authorised the military commander in the occupied zone “to maintain security in the area and to protect the security of his country and her citizens”. Nevertheless, the Court went on to stress that his “authority must be properly balanced against the rights, needs and interests of the local population”.
 Then follows a long list of quotations from the Court’s previous jurisprudence insisting that the occupying authorities must maintain a “proper balance”, typically between what it defined  as considerations of security on the one hand and the rights and interests of the local population. The Court also wanted to point out that recourse to balancing was not something it had invented itself. On the contrary, in its opinion the balancing approach was “well anchored in the humanitarian law of public international law [especially] Regulation 46 of the Hague Regulations and Article 27 [?] of the IV Geneva Convention”.
 These and other provisions of international humanitarian law, the Court said in an attractive metaphor, form “a single tapestry of norms” that may occasionally come to conflict and between which “a proper balance must be found”. And then, in a dramatic turn of phrase it asked “”What is that balance?” 

At that point, the Israeli High Court turned to a series of considerations that it labelled “proportionality”. The problem of balancing, it said, was not specific to the discretion of military authority under belligerent occupation. No, it was a general problem of domestic and international law, emanating from “general principles of law, including reasonableness and good faith”.
  But above all the Court wanted to highlight the significance of proportionality as what it called a “general principle of international law”. To support this view, the Court produced a long list of well-known academic authors, including Meron, Higgins, Gardam, Dinstein, Roberts, and, to cap it at the peak of Wissenschaftlich credibility, the Max Planck Encyclopaedia of Public International Law.
 Then the Court produced a parallel list of authorities in Israeli domestic law to support the same conclusion. “Indeed”, it said, “both international law and the fundamental principles of Israeli administrative law recognize proportionality as a standard for balancing between the authority of the military commander in the area and the needs of the local population”.

From these statements of principle, references to its own jurisprudence, and to international and domestic law, the Court then moves to explaining what it means by proportionality. Proportionality, it says unsurprisingly, means that administrative acts must be “of proper proportion” to their objective. Then it lays out three subtests to define what this might mean: the measures must be appropriate to the objective, they must be the least injurious to the rights or interests with which the measure conflicts, and the damage caused, I quote, “must be of proper proportion to the gain brought about by that means”. 
 From this outline of the applicable law, then, the Court goes on to consider the legality of the separation fence in the relevant sections of the occupied territories that make the subject of the petition in the Beit Sourik case. It is useful to note that – at least as the Court sees it – there is no disagreement between the applicants and the respondent on the applicable law. Everybody seems to agree on the “key question” as the Court reformulates it, namely “is the route of the separation fence proportionate?”
 Indeed, the Court assumes that the respondent – the military commander – thinks the chosen route is proportionate.
 This frames the scope of its judicial review as well. The Court is not called upon o decide a political question or indeed a question about security. It is to deal with a legal question, and that legal question is the question of the proportionality of the routing of the fence: 
“The military commander is the expert regarding the military quality of the separation fence route. We are experts regarding its humanitarian aspects. the military commander determines where, on hill and plain, the separation fence will be erected. That is his expertise. We examine whether this route’s harm to the local residents is proportional. That is out expertise.”

And then follows the substance of the judgment. Fourteen pages, thirty-five paragraphs. An examination of six orders regarding the location of the fence: is the balance between the security considerations and the damage to the local inhabitants correctly struck; is the cost produced in each section proportionate to the benefits? In the end, after having meticulously assessed the proposed placing of each sector of the fence, weighing the pros and the cons, rights and interests, the Court ends up critical of most of the location decisions, and send the Military Commander back to the drawing board, quite literally. Finally it then turns to the reader – especially the Israeli reader – and writes quite a moving Epilogue in defence of the law against what some of the readers of the criticisms the judgment makes of particular decisions of the military authorities might think of as embodying insufficient regard to Israel’s security. “There is no security without law”, the Court says.
 We are but the law, La bouche qui prononce les paroles de la loi, in Montesquieu’s vivid image. 
One would wish to be reassured. And perhaps the Court itself felt it needed to remind the reader – and maybe itself, too – that what it had undertaken had been an act of law, and not a political compromise in a conflict between Israel and the Palestinian villagers. Surely the effort to find that compromise defines the diplomatic process under way between Israel and Palestine. It is quite understandable why the Court would wish to turn to the reader with this kind of epilogue – as understandable as the slight unease this evokes. Of course the men and women sitting there, as the epilogue stresses, are “judges”. Of course it was a judgment by a Court of law. Of course, the judges decided, as the final paragraph says expressly, “according to our best conscience and understanding”. What else could be expected? 
And yet the Epilogue leaves a taste of the Lady protesting too much. There is some underlying concern, some worry here that is not expressly addressed and that the Court wants to placate by looking the reader deep into the eye, and with the voice of the utmost sincerity saying “I do mean this seriously”. How reassured are we? 
II

The problem, if it is such, is with the recourse to balancing and proportionality as the justifying language for the decision. Many of us learned at law school that recourse to proportionality, and its equivalents – reasonableness, equity, good faith and so on, constituted a testimonium pauperitatis on the part of the lawyer. You should appeal to them only in the last instance, if you had nothing else to rely upon. And if you did invoke them, you had better make sure that the audience to which you were arguing would share your intuitions, your biases and preferences. Otherwise, you were surrendering to the lions. 

Of course, there was nothing exceptional in the technique of the High Court. In the Mara’abe case only slightly after Beit Sourik, it went to an even more meticulous discussion of what balancing and proportionality would require. It did this in particular to distance itself from the recent condemnation of the wall by the International Court of Justice, insisting that the proper task was to carry out a cool, fact-based assessment of each contested part of the wall’s location.
 In Mara’abe, the High Court of Justice stressed that it was the task of the military authorities themselves – and not just of the ex post facto judicial reviewer – to weigh Israel’s security interest against what it called “the good of the local Arab population”.
 They must “assign the relative weights for the various considerations”.
 In a striking turn of phrase, it characterised the Military Authority as both an expert on security and the interest and the welfare of the Arab population. But the imbalance created by this portrayal – the military authority at the same time a representative of the military interest and the administrator of the rights of the villagers – is corrected by the judicial review to be carried out by the High Court itself. Having dismissed the need to follow the blunt illegality line of the International Court of Justice, the Court followed Beit Sourik by first ascertaining what damage had been caused to the residents of the Alfei Menashe enclave from the wall and whether that damage war proportional to the security objectives that had been sought after, especially by going through the “three subtests” – rational connection to objective, least injurious means and the intensity of the injury.
 
Proportionality and balancing are not simply marginal correctives to the law on occupation. They are the heart of it, in a way, the Grundnorm against which the government by the occupation authority must be measured. Of course, their importance extends far beyond the question of the construction of the wall. For example, in the Early Warning case of June 2005, balancing and proportionality were applied to a procedure under which Israeli security forces were authorized to use local Palestinian residents as intermediaries to give warning of possible injury to suspects that were to become arrested by the Israeli military. This procedure had been challenged as involving the use of “live shields” in situations of some danger to civilian lives. In answering the question “Is the army permitted to make a local resident relay an ‘early warning’ to a wanted person in a place besieged by the army, against his will?” the High Court noted that the “solution to our question required a balancing between different considerations”. On the one hand, it stated, was the value of human life – namely the interest to arrest the suspect without the need to use violence that might be lethal or dangerous to him as well as individuals in the area of operations. On the other hand, the Court stated, stood “the occupying army’s duty to safeguards the life and dignity of the local civilian sent to relay the warning”.
 In President Barak’s voice, the Court held that “in balancing between these conflicting considerations...the considerations in favor of forbidding the army from using a local resident prevail”. he received this from international humanitarian law rules such as those prohibiting the use of local residents as part of the war effort, the need to separate civilians and soldiers, the inequality between the occupying force and the residents and lack of information of the danger involved.
  But that these and other considerations might have pointed to the other direction is anxiously affirmed in the concurring opinion of vice president Cheshin, his opinion playing somewhat the role of the Epilogue in Beit Sourik. How difficult the decision is, how important all the considerations! And yet, painfully, a choice has to be made, a choice that, whatever it is, as Judge Cheshin writes, will be regretted by him at some point later. Of course, this may always be the case – most judges would affirm this. But now there a need to write it down here, perhaps to console, and to reassure. 
Balancing and proportionality are the heart of the law on occupation, of international humanitarian law but perhaps even every kind of law available in a globalised world. The High Court of Justice was arguing in the mainstream of international case-law and legal literature. Every text-book on international humanitarian law, every learned article, is today written in the realist-pragmatic genre of balancing and proportionality. But even if this were not so, it would be hard to deviate from their intrinsic rationality. Imagine the contrary case: bright-line rules laying out unequivocally the powers of the occupant and the rights of the population. These rules would be based on past practices but would have to apply in an unknown future. They would thus easily cover cases we would not wish them to cover while not applying to situations for which their rationale might be relevant. Say, for example, that the Geneva Convention provided that the occupying power shall not prevent the use of personal vehicles. The purpose of this rule would be to enable private communications in the occupied zone while allowing the occupier to confiscate armoured or other military vehicles. Yet such a rule would be defective from the perspective of both of its rationales. Nothing is easier than transforming a private car into a bomb – and there is no reason to entitle the occupying power to seize all trains and buses in the zone. A crude example but I hope the point is clear. The makers of humanitarian law have no means of knowing what kinds of activity might pose vital threats to the security of the occupying force; or what types of action by the force might create an intolerable burden on the population. It all depends. This is why the occupying power is prohibited from destroying property in the zone “except when such destruction is rendered absolutely necessary by military operations” (Article 53). This provision was considered recently in the Hass where the High Court of Justice said this: 
“The military commander is required by international law to exercise very scrupulous consideration. He is entitled to do this where essential military-security needs so demand, and when the requisition balances proportionately between the importance of the military need and the extent of the damage that is likely to be caused to the property owner by the requisition”. 

But even if open-ended formulations such as “necessary”, “reasonable” or “necessity” were not written into the relevant standards we would still have to read them into those provisions owing to the functional nature of international humanitarian law. Why are the four Geneva Conventions there? Well, as every history of humanitarian law will tell you, in order to provide for the security of the occupying power while safeguarding the essential interests of the local population. If some of their provisions would actually go against either of those objectives – then there would be no reason to apply them. Surely, as we have learned to say, international loaw is no suicide pact. It is followed because it safeguards valuable objectives. If it did not – but actually contributed to undermining those objectives – why on earth would be wish to follow them? 
We are all realists now. In a complex environment, as Max Weber once pointed out, law becomes deformalised; bright-line rules do not work. We need to take into account the aspects of the situation so as to attain the objectives of the law in that case.  And this means that we must seek out the relevant interests as they appear in the context, and measures the suggested interference against the harm. Of course, there is something disturbing about the uncontrollability of such calculations – indeed the choice of what there is to be calculated in the first place. It is as if the lawyer were pulled, reluctantly but inexorably, with the very force of her own impeccably professional arguments, ever deeper into some quicksand of bottomless relativist morass.  

In Beit Sourik, the High Court of Justice aims to assure us by the vocabulary of “testing”, invoking the image of scientific experimentation, painstaking work at technical laboratories with cutting-edge equipment, needles moving, flash screens blinking in the background, men and women in white coats and clipboards under their elbows, nervously anticipating the results; does the medicine work, is the hypothesis corroborated? The High Court, too, carries out three different “tests” – yet we ask, after a moments reflection, why three, and not four, five, six? And what is the meaning of, for example, the third test that looks for the “proper proportion”, as the Court calls it, under which “costs” ought to be weighed against the “benefits”.
 Does this not just push the court one step further – to where it would have to give an account of the test that a consideration needs to pass in order to qualify as a “cost” or a “benefit” plus the scale that it proposes to use so as to attain a comparison. How the items are identified, calibrated to as to make them comparable, and finally measured so as to carry out the weighting exercise? What is the test of the relevancy of that test? 
One feels almost embarrassed to ask such questions. Perhaps it is unkind to ask them. What do you mean – don’t you understand that balancing, proportionality, costs and benefits and all that are not meant to be taken that literally! Of course we know that legal decision-making is not like conducting tests in a chemical laboratory. Who are you with your mock pretence of literality – good soldier Svejk?  What would you do if you were in our place? Surely it is better to lay out openly what one feels are the relevant considerations, and then choose among them – even if the final choice remains somewhat a mystery. Surely it is better than just deciding and giving no explanation at all! This, I think is the message of the Epilogue in Beit Sourik and the concurrent opinion in Early Warning. Of course our tests and calculations are not binding in any absolute way. But they are still serious and we take them seriously. And if there still remains a mystery about how it all comes together we write an Epilogue or a Separate Opinion to underline our status as men and women of conscience, our legal work involving the calling – Beruf – that Weber saw as the last straw to grasp before full relativism. 
And so the judge pulls itself from the quicksand of ever receding argumentative chains onto firm ground like Munchhausen, by his own hair, or like Luther and Wittgenstein, by noting “here is where I stand. I can do no other”. Like recourse to the calculating reason of balancing and proportionality, this, too, is a posture but a different one, and none the worse for being so. Yet it relies, for force and effect, on a certain sympathy in the audience, on the willingness to interpret this combination of technical professionalism – proportionality, testing and so on – and tragic authority – acknowledgment of the painfulness of the decision – as the voice of legitimacy. For an unsympathetic audience, it will appear as indeterminate wordplay and pompous self-aggrandizement. 
[Let me lay out the paradox about balancing and reasonableness as rules of law once and for all. What is the significance of a law that says that its justifying considerations must be balanced proportionately? What do the disputants learn when they hear this. As if they did not know that the best available decision must somehow seek as reasonable balance. They came to the law because they disagreed on what this would mean. Law is introduced in society precisely because in the pre-legal state people cannot see reason, are unable to calculate values in a generally acceptable way. If they were able to agree on what is reasonable, no courts, judges or law would ever be needed. But they are not. They have recourse to law precisely because they are unable to agree. If the law that comes to them, now, refers further to balancing proportionality, good faith, equity or reasonableness, then it presumes the presence of conditions the absence of which constituted the presupposition on which alone law made sense.] 
How did we get there? Is the turn to proportionality really so inevitable, and yet so unsatisfactory, so dependent in its effects on sympathy – the absence of which constituted the reason for outr turning to law in the first place? 

III POLICY AND CONVICTION?

Let me retrace a bit. What is it that makes many think that recourse to them is a way of not doing the lawyer’s job? Well, I suppose this is because it cannot be pushed in the deductive frame in which lawyers often think their job. But hold on – nobody really believed in the deductiveness of legal reasoning for a long time. We are all realists now. We accept that policy must be part of the job of law. Although the HCJ uses the deductive form, what takes place underneath is a policy choice. But, we think, this is not exactly the same as a political choice. Political choice is governed by ideology, passion, desire, and so on. “Policy” is something clearer, more objective or transparent. Policy is an objective that can be descriptively accredited to the law-makers, the sense of the legislative compromise. 
Yet the ground is not much firmer on the other side, either. In its advisory opinion on the Construction of a Wall in the Occupied Palestinian Territory (2004), the International Court of Justice apprehended the relevant humanitarian and human rights law in view of a conflict between Palestinian right of self-determination on the one hand, and the Israeli effort to combat terrorist attacks on the other. Interpreting the Wall in terms of the entrenchment of Israel’s illegal settlement policy, it viewed the wall in blanket terms as illegal. The governing rule – which is not hard to recognize as a policy – is self-determination. Both as a part of the settlements policy and as impeding the right of movement of the Palestinians, the Wall violated it.
 The Court observed that international humanitarian law allowed “account to be taken of military exigencies in certain circumstances”.
 But it did not balance. It conducted no tests. The Court simply stated, ex cathedra, that it “is not convinced that the destructions carried out contrary to the prohibition in Article 53 of the Fourth Genera Convention were rendered absolutely necessary by military operations”. It was “not convinced that the specific course Israel has chosen for the wall was necessary to attain its security objectives”. The infringements “cannot be justified by military exigencies or by the requirements of national security or public order”.
 In a one-paragraph statement on the doctrine of necessity, the Court simply noted that it is “not convinced that the construction of a wall along the route chosen was the only means to safeguard the interests of Israel against the peril which it has invoked as justification for that construction”.
 
The difference to the style of Israel’s High Court is striking. The Court at The Hague delineated a policy self-determination behind the law and considered the wall as a deviation from it. That the deviation was not justified is not argued, only assumed. In three places, the Court says simply it is “not convinced”. “Simply”? I do not mean this as a criticism. What could the Court have said about the facts on ground and their appreciation? And with what conviction? What tests could it have applied? And had the conclusion been that the wall was all right – who would have listened? Two styles, equally authoritative, equally open-ended – equally persuasive or unpersuasive, depending on the audience: what assumptions do we take for granted, and what we think is in need of proof. What we see as relevant and what secondary, what the rule, and what the exception?  The Isreali Court looks at the ground, and sees a military official and a Palestinian resident – the Hague Court looks at the map, and sees Israel and Palestine. Two contexts, two ways to frame an event, two constructions  of “policy”. 
IV INTO HUMAN RIGHTS?

The turn in Western law to soft standards, reasonableness and balancing has created a counter-strategy. Not everything may be balanced. Some things must remain non-negotiable. Old people may not be removed from their homes to old peoples’ houses even if that were on balance the most cost-effective way to take care of them. They have a right to live at home. Ethnic background may not by a criterion for employment even if we know that certain applicants qualify better than other applicants. Job applicants must have a right of being treated equally. The turn to rights is part of the liberal response to the critique of legal indeterminacy. Policy argumentation ought not to remain a matter of what happens to be the structural bias of the deciding institutions: Israel, The Hague. Rights are needed for control and impartiality. 

For such reasons human rights law has entered what used to be the exclusive zone of humanitarian law. That human rights law applies in armed conflict and occupation has now been affirmed not only by the human rights treaty bodies – including the Human Rights Committee
– but also the International Court of Justice in the 1996 Nuclear Weapons and the 2004 Wall opinions and in the 2005 Armed Activities case.
 The jurisprudence of the ECHR on the applicability of the European Convention under military occupation has fluctuated. Nevertheless, recently the Court has affirmed that the Convention will apply to military activities of a Party – and I quote: 
“...where, as a consequence of military action – whether lawful or unlawful – that State in practice exercises effective control of an area outside its national territory... The obligation to secure, in such an area, the rights and freedoms set out in the Convention derives from the fact of such control, whether it be exercises directly, though its armed forces, or through subordinate local administration”. 

At least as far as the Strasbourg Court is concerned, the Convention will apply in belligerent occupation.
 The same seems to apply also for the Inter-American Court of Human Rights that affirmed in 2002 that the Guantanamo detainees came under the Convention because they were “wholly within the authority and control of the United States Government”.
 As many of you know, the Israeli High Court of Justice has been more equivalent – sometimes applying human rights arguments, sometimes limiting itself to humanitarian law.
  Yet, as the Court stated in Mara’abe, formal applicability is one thing – but the Military Commander is in any case called upon to safeguard the human rights of the population. There are two things I want to say about rights. In a famous case the ECHR examined the use of lethal force in law-enforcement activities  and found the applicable standard to be about balancing and proportionality.  In its judgment on the use of force by British soldiers on Gibraltar against suspected IRA members, the Court famously stated:

“..whether the force used by the soldiers was strictly proportionate to the aim of protecting persons against unlawful violence [and] whether the anti-terrorist operation was planned and controlled by the authorities so as to minimise, to the greatest extent possible, the use of lethal force”. 
 

Also the HCJ stressed the relativity of human rights in Mara’abe, the need to adjust them with the view of the rights of other peoples and the public interest. And the Court integrated the balancing exercise directly into the jurisdiction of the occupying authorities themselves. On the one hand, they represented public interest in the occupied territory – on the other hand, they “must create a balance between the conflicting considerations”. Recourse to rights will not lift the unease created by loose standards such as necessity, reasonableness and proportionality. They are already embedded in human rights themselves. But I want to highlight a second point, namely that if it is the case

that there is no authoritative list of such rights, and that every interest or benefit may be described in rights language, this means that every dispute will involve a conflict of rights; my rights to security against your right to freedom, typically. In the end, it is not so much that rights must be balanced against each other, but that they lose their critical potential, and become only an aspect of the regular government of things. 
Let me illustrate what I mean by the Al-Jedda case from the High Court of Justice in Britain in 2005.
  The claimant - a dual citizen of Iraq and Britain - had been detained by British forces in Iraq for 10 months without being charged.  He contended that the detention was in breach of his rights under the British Human Rights Act of 1998, based on the European Convention on Human Rights. The Court specifically tested the legality of the detention against what it called “the context of international human rights law”.
  However, the Court read the detention itself as a human rights measure in a way that enabled it to bypass the question of conflict:

“The Security Council, charged as it is with primary responsibility for maintaining international peace and security, has itself determined that a multinational force is required.  Its objective is to restore such security as will provide effective protection for human rights for those within Iraq.  Those who choose to assist the Security Council in that purpose are authorized to take those steps, which include detention, necessary for its achievement”.

In other words, the Court refused to think in terms of a conflict between security and human rights. Security was itself a human right and the only thing to be decided was to balance the rights against each other. Unsurprisingly, the Court received the hierarchy from humanitarian law itself, and by reading the Security Council as its enforcement arm:
“[f]or the purposes of restoring and maintaining that peace and security without which there can be no human rights within Iraq, the Security Council has authorized such detention as is necessary for imperative reasons of security in accordance with Article 78 of Geneva IV”.

The agonising conclusion for the rights-activist is that although human rights won the day, the policy preference of the regular right-activist was undermined. That preference – namely limiting detention periods – did not trump the security preference and everything depended on how the deciding body would see their relationship, that is to say, the structural bias of the institution. 
The same problem appears in Mara’abe. As the Court allocated the balancing exercise to the Military Authorities themselves, it re-described those authorities as experts in both security and human rights – something it had expressly denied in Beit Sourik. It is not difficult to understand why it would not take its own prior view in absolute seriousness. It would have institutionalized an opposition between the military and the judicial institutions that might have undermined the authority of both. Just as the Court could not pretend that it was not actually carrying out an analysis of Israeli security as part of the weighing exercise, it could not deny the intrinsic humanitarian implications of the jurisdiction of the Military Commander. The pragmatism of the court, and of modern law, made human rights and security suddenly indistinguishable. Any action is always an act of security and human rights and whether we describe in the former of the latter vocabulary –that is to say, which language-speakers we hold as authoritative – will depend on what aspect of the matter we hold as significant. And this is a choice that harks back to the structural bias of the relevant institution and the expertise dominant in it. The question is no longer with  what technique one should decide. But who will decide? Soldiers or lawyers? Israeli or international? Liberals or conservatives? 
V. OCCUPATION AND GLOBALIZATION 
The law of occupation has been subject to much recent criticism as being out of date. Let me try to articulate the intuition behind that critique. We have seen that there are no bright-line rules governing the acts of the military occupier, or the rights of the local population. Everything is a matter of more or less. The same is true of the legal category of “occupation” as well. What used to be a relative straight forward formal status, contrasted to the full formal sovereignty, has become blurred. Not because of somebody’s fault but owing to the liquidity of the social world itself.. 

The regime of belligerent occupation arose as a technique for managing the European territorial order after the violent disturbances created by the French revolution.
 The revolutionaries had claimed to make war not for annexation or glory but in the interests of the populations themselves. War was to be a war of liberation that would collapse the monarchic system in the vanquished States. Under this view, occupation involves no tension between the occupier and the population. There is nothing to balance. The occupying authority plays the enlightened monarch who, knowing what is good for the population, has absolute authority. Something of this is visible in the recent occupation of Iraq – conducted for the good of the people themselves. But this is not the law of belligerent occupation as it arose in the 19th century and was written into the 1907 Hague Rules and the 1949 Geneva Conventions. Under this law, the declared war aims of the belligerent have no normative force. War was a fact and occupation a temporary status between full warfare and sovereignty, in a way, protecting both. The victorious power would be entitled to exercise authority on the territory it has captured. This would be the prize of military victory and a key asset in the peace talks. On the other hand, the authority would have to remain de facto – it should not be allowed to change the regime in the occupied area. The constitutional status would remain until the fate of the territory would be permanently decided in the peace treaty. Belligerent occupation would reward military victory, but prevented that victory from disturbing the territorial order. 
By the end of the century belligerent occupation had become part of the complex compromise of authoritarian liberalism and the civilizing ethos that governed the profession’s Victorian consciousness. It was still understood as an element of the stability of European territorial order – supplemented by a humanitarianism that sought to protect the civilian population. Like the rest of modern international law, its functionality was limited it in two ways. First, it was applicable only in European territory. Late 19th century international law books were full of justifications for why the barbarity of the non-Europeans – in particular their lack of understanding of the intricate rules of civilized warfare – prevented the application of those rules to them. Second, it was valid only in formal wars between European States and in this way was based on the assumption of the complete formal equality of the belligerents. The law was formalised in Article 43 of the Hague regulations of 1907 according to which 
“The authority of the legitimate power having in fact passed into the hands of the occupant, the latter shall take all the measures in his power to restore and ensure, as far as possible, public order and [civil life], while respecting, unless absolutely prevented, the laws in force in the country”.  

The rule projected occupation as an incident of a conflict between two sovereigns. Its point was to strike balance: on the one side the sovereign authority of the occupying State, on the other, the sovereign rights of the State under occupation. Expressions such as ensuring “as far as possible” and respecting “unless absolutely prevented” recognised the legitimacy of both sides and looked to the future establishment of peace and territorial stability. It presumes what Benvenisti has called a “minimal concept of war”, 
a war waged by professional armies strictly distinct from civilian activities. The occupying power would have no other interest in the territory than the security of its troops and the orderly conduct of the war. 
However, already events of the First World War – the occupation of Belgium in 1914-1918 and the post-armistice occupation of the German Rhineland 1918-1920 – showed the limits of this view.
 Most 20th century war has been ideological and total. All resources of society, including those situated in the occupied territory, become part of the war effort. Full political and economic reorganisation may be needed to ensure the interests of the occupant. In such a situation, the population will not experience the occupant as merely a neutral and temporary administrator. It feels its rights violated and will do all it can to undermine the occupation. A cycle of repression is created.
 By the end of the Second World War, despite their formal recognition by the Nuremberg Tribunal, the Hague Regulations had been undermined by non-application.
 
VI OCCUPATION AND SOVEREIGNTY – NO DISTINCTION
The Fourth Geneva Convention of 1949 moved from a formal to a functional world. The sovereign authority of the occupying power would no longer be counterbalanced by the sovereignty of the occupied State until the conclusion of the peace. Instead, the relevant objective was now the welfare of the people that find themselves, as the Convention puts it, “in the hands of the party to the conflict or the Occupying Power of which they are not nationals” (Article 2). The occupying power is entitled to introduce whatever changes in the institutions or government of the territory it sees appropriate, provided that protected persons are not “deprived of the rights provided by” the Convention (Article 47). Function takes over form. This is a “realistic” law that is no more obsessed by formal status. The occupying power’s right to issue orders and laws emerges simply from the fact that a number of people have “fallen in its hands”. That power is there, whatever its status, and the only issue is to make its exercise tolerable for the population.  
Now the law re-characterises the belligerent occupant as a trustee of the local population, charged to administer the territory by taking into account the interests and the welfare of the inhabitants. Like all modern international law, the Geneva Convention system projects alongside the objective of the stability of the territorial political order a system for the management of the interests of people. And like most international law, it does this without creating separate institutional structures – even less of course representative institutional structures – to oversee how these managerial tasks are being realised. Enforcement and supervision are left to the de facto authority itself. In other words, the military occupant is created as a kind of schizophrenic Leviathan: on the one hand, the origin of its authority is based on its having attained a powerful position over the territory and the population; on the other hand, the continued legitimacy of its government is made dependent on how it  protects the rights of the people therein. Balancing is thus written into the heart of the law, like it is in all modern government. 

This grounds the instability of the modern law on occupation –the way in which it leads into a slow erosion of the distinction between occupation and sovereignty. When the tasks of the de facto authority are characterised as the combination of maintaining territorial stability and policing the welfare of the population, it becomes impossible to distinguish temporary occupation from the commencement of sovereignty – or indeed sovereignty from an extended occupation  This is the obverse of the law’s slow move from bright-line rules about permissible and prohibited activities and the protection of the formal status of the belligerent powers to soft standards of proportionality, reasonableness and ad hoc balancing in view not of status but of substantive objectives. The formal status of occupation as a distinct kind of rule between war and sovereignty disappears: there is something of both involved and this has to be managed with the view of some acceptable objectives. When they are no different from the objectives of any kind of legitimate rule, then the question about the origins of that rule in an initial act of violence can be swept aside: after all, which sovereign did not begin its career in blood? 

The loss of a bright line between occupation and sovereignty can be witnessed also from the opposite side, the erosion of formal sovereignty through increasing attention to the way in which it is exercised. Most of us today share an understanding of sovereignty that is functional, that constantly defers to its objectives, defined in terms of provision of security and welfare to the population. Think of the leading case on territorial sovereignty, the Island of Palmas from 1928, in which the arbitrator, the Swiss internationalist Max Huber focused on who had exercised effective power on the island – not, because he was bedazzled by power, but because only it enabled the occupant to protect the rights of the inhabitants and the interests of the other States in that territory.
 Or think about the debates in the UN and elsewhere since 2001 on the “Responsibility to Protect” – the widely supported Canadian initiative to rethink the boundaries and force of sovereignty in terms of responsibility to the local population. In the aftermath of the civil wars in Rwanda and the Former Yugoslavia, it became commonplace to say that sovereignty ought not to shield tyrannical governments. It was neither a mantra nor a taboo. We respect it inasmuch as it brings us to valuable objectives, above all security and welfare. If sovereignty itself endangers those objectives, then there is no reason to respect it as Western interveners in Kosovo in 1999 said. One need not be a militarist to think in this way. Functional sovereignty underlies the interventionism of human rights law, international environmental law, and international criminal law. All of these, in a manner of speaking, lift the formal veil of sovereign authority so as to examine governmental rule in its apparent nakedness, as power conceived as protection or threat, welfare or oppression. 

Nor is this any postmodern extravaganza but respectful of the Western political tradition since Jean Bodin and the rise of natural jurisprudence, including the Hobbesian dialectic of protection and obedience. Sovereignty did not arise as a philosophical invention but out of Europe’s exhaustion to religious conflict. The science of modern government began in the 16th century with an effort to guarantee conservatio status and tranquillitas reipublicae. Within a century, the objective of territorial securoty had been supplemented by the goal of the welfare of the people, happiness, Glückseeligkeit as 18th century German Polizeywissenschaft conceived it. One need not go further than Samuel Pufendorf’s De jure naturae et gentium of 1672 to find the unexceptional statement “The general law for supreme sovereigns is this: ‘Let the people’s welfare be the supreme law’”.
 Without power, there can be neither security nor welfare. Without power, the bond between protection and obedience is broken. The sovereign ceases to be such. 
  

For a brief moment, in their struggle against the monarchic absolutism of the ancien régime, the French revolutionaries actually thought – or at least preached – otherwise. It was the very point of the territorial order of the 19th century to silence them. Sovereignty – or at least civilized sovereignty, European sovereignty – was to be honoured. It would mark a formal bar against any external interference. Article 43 of the Hague rules emerged from this formalism: belligerent occupation sought to protect the stability of the sovereigns by creating a temporary status to as to contain conflict and allow its settlement in the peace treaty without the basic principle of formal sovereignty having been threatened. But what is sovereignty? External independence and internal self-government out legal tradition tells us. Well, then no State is sovereign in an interdependent world where locality is only one among many aspects of the power of rule. A realist approach looks elsewhere than formal status – the effects of ruling. 
The Geneva system, like modern law, is anti-formalist. Never mind status. Article 47 of the IV Geneva Convention thus applies whatever claims are made on the territory, and wherever the justifiability of such claims. Security must be protected; the population safeguarded. Everything else is secondary, and can be managed as befits the attainment of these objectives. At this point, the contrast between occupation and sovereignty is lost. All that counts is the existence of de facto power, never mind its origin or objectives. Do not bind yourself beforehand; react to facts as thei arise on the ground. Status should not constrain but liberate you. Think of the allied occupation of Germany after the Second World War. This created a lively debate about where sovereignty stood, and what was the position of the allied powers. The distinction between sovereignty – that continued to exist in Germany – and the exercise of sovereign rights – that was vested in the Allied powers – was a useful way to get rid of Nazi rule, and to safeguard the emergence of a democratic Germany without burdening the occupying powers with all the responsibilities of sovereignty. This is like the law of colonial occupation that emerged in the late-19th century to enable the colonial powers to rule over non-Europeans without the administrative burdens of formal sovereignty. 

Or think of the opposite case. From the end of the Second World War, until 1991, most of us dealt with the USSR as the territorial sovereign in the Baltic republics. I remember how striking it later in the 90’s was to participate in a legal case in a Finnish court in mid-1990’s having to do with the enforcement of certain contracts made with Soviet authorities over assets situated in the Baltic republics. The Court held the contracts non-enforceable because they had been concluded by a military occupant. What had looked like sovereignty from 1940 onwards, turned out suddenly as (merely) occupation. The opposition had lost all of its factual tenor; it became a marker for political approval and disapproval. 

And then Iraq. To the surprise of some, the United States announced military occupation of Iraq, run by the Coalition Provisional Authority in 2003.   On June 28, 2004 direct rule of the CPA was ended and a new "sovereign and independent" Interim Government of Iraq assumed the full responsibility and authority of the state. A transitional constitution  came into effect. But of course, even as that date marking the distinction between occupation and sovereignty, was a line in water, a distinction without a difference. Like the cases of Germany, and the Baltic republics, it was a political choice, made in view of influencing external perceptions and supporting particular players in a struggle over the distribution of entitlements to rule. 

These examples demonstrate the difficulty – or even impossibility – of holding to a formal opposition between occupation and sovereignty. What from some perspective looks like the former, may from another look like the latter. As the law turns to realism – as the Geneva system and modern international law increasingly do – then these distinctions are no longer significant. Whether we speak of some exercise of power as “occupation” or “sovereignty” depends on the audience to which we are speaking. But nothing determinate follows from such labels. 

*****

The unease with the Israeli High Court’s turn to proportionality – as with that branch of humanitarian law tout court – relates to the manner in which it projects the occupation authorities just like any legitimate government situated anywhere. If it is for the Military Commander to balance the interest of security in its zone of jurisdiction, with the interests of the local population, then it might as well be the sovereign in the territory. I do not know in which way Israeli courts deal with security measures inside Israel. But I assume they follow the Western pattern of balancing of the needs of security with the interests and rights of the individuals affected. This is also the position to be extracted in international human rights law. Out of an enormous volume of jurisprudence, think of a case where persons lose their jobs owing to information disclosed of them by security services. Is that a violation of the rights ? Well, according to the European Court, the matter needs to be assessed taking all relevant circumstances into account. Let me quote 

“The Court recognises that the national authorities enjoy a margin of appreciation, the scope of which will depend not only on the nature of the legitimate aim pursued but also on the particular nature of the interference involved.  In the instant case, the interest of the respondent State in protecting its national security must be balanced against the seriousness of the interference with the applicant's right to respect for his private life.”
 

And how is this different from the assessment of the powers of the Military Commander by the Israeli High Court of Justice? In no way, it seems to me. And of course, this is why it has been so uncontroversial to apply human rights law in occupation zones such as the Turkish Republic of Northern Cyprus, or Turkish activities in Northern Iraq and many situations in the Caucasus as well as, although in a limited way,  by British Courts in Iraq in respect of persons detained by the British military forces. 

And why should one be worried about the eroding distinction? Not out of any deference to such words as “sovereignty” and “occupation”. But – let me suggest – out of concern for the implications of characterizing occupation as regular “government”. No doubt, this has been motivated by the search to bring de facto power within the compass of the law. But why then limit this to belligerent occupation? In a globalized world, there are innumerable situations in which de facto authority is being exercised on people and populations outside the formal frame of legislative sovereignty. As is well known for example in economic affairs, power and sovereignty have departed in the most radical way. The lives of millions are affected on a daily basis by decisions made by transnational companies concerning investment, operating conditions and the location of their activities. The effects of those activities have been subject to much criticism by activist groups around the world. As a result, the companies have increasingly begun to establish ethics codes, good governance practices and boards and committees that look into the operation of the companies. 

Now I want to suggest the operations of transnational companies and other powerful actors are like military occupation inasmuch as they operate outside the logic of formal sovereignty. There is an aspect of imperialism involved in both, and we are critical of them as they appear to undermine the freedom of the people that are subject to them in some way fundamentally different from their being subjected to the rule of the domestic sovereign. This is not to say, of course that the sovereign could not also be a source for undermining freedom and self-determination. Of course it can. But the idea of legislative sovereignty, and with it, the distinction between power and authority, governance and government, occupation and sovereignty, is not itself undermined by the presence of tyrannical sovereigns. But it is undermined by not covered by the ethics committees of transnational companies, or by the review of the actions of military authorities by the Israeli High Court of Justice. And this undermining, is independent of how seriously the ethics committee or the Court takes its job, how conscientiously its members carry out their jobs. It is this undermining we recognize in enlightened absolutism. 
So I want to finish by observing that the liquidness of modern law, its preference for function over form, that is manifested in the conception of occupation as government, is likewise manifested nin the innumerable contexts where populations large and small are subjected to pwer – benevolent or not – that comes from outside their homes and communities, that involve them only as objects of charity, but not as masters of their own lives.  

International law is not about techniques of government such as necessity, proportionality or balancing. Of course it may sometimes have to use them, but this will always take place with some embarrassment, like in the Epilogue to Beit Sourik. Instead, it is about freedom. The vocabulary of freedom, however, is a vocabulary of struggle for legislative sovereignty, rules and status and all that.  Of course, there are different concepts of freedom. Occupation law harks back on the view of freedom as absence of coercion by the occupying state. It is ignorant of the way in which self-determination and participation in political decision-making are in themselves forms of freedom. To provide for this, formal status and bright-line rules are needed: legislative sovereignty, citizenship, self-rule – the conditions of vigorous political participation – and not the melancholy vocabulary of calculation and proportionality. 
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