
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

 
____________________________________ 
 
CHRISTOPHER SOGHOIAN  ) 
      ) 
   Plaintiff,  ) 
      ) 
  v.    ) Civil Action No. 1:11-cv-02203-ABJ  
      ) 
      )  
OFFICE OF MANAGEMENT   ) 
AND BUDGET,    )  
      ) 
      ) 
   Defendant.  ) 
      ) 
____________________________________ 
 

DEFENDANT OMB’S RESPONSE TO PLAINTIFF’S REQUEST FOR 
DISCOVERY 

 
 In his Reply Memorandum, Plaintiff Christopher Soghoian (“Plaintiff”) asks this 

Court, as a form of alternative relief, to take the rare and unfavored step of providing him 

with discovery in this FOIA case.  See Pl.’s Reply, Dkt. 19, at 4-7, 12, 23-25.  In support 

of this request, Plaintiff has offered the declaration of Derek E. Bambauer, one of his 

attorneys, stating that discovery is necessary to determine (1) whether RIAA disclosed 

drafts of the Memorandum of Understanding to the public and (2) whether RIAA and its 

member firms will face substantial competitive harm if withheld material related to these 

drafts is disclosed.   See Bambauer Decl., Dkt. 19-1, at ¶ 2.1  Plaintiff asserts that material 

facts related to these issues “can be obtained only through discovery, as they are in the 

exclusive possession of Ms. Sheckler, her employer (RIAA), and RIAA’s member 

                                                 
1  Plaintiff presumably has offered Mr. Bambauer’s declaration pursuant to Federal Rule 
of Civil Procedure 56(d).   
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companies.”  Bambauer Decl. ¶ 3.  OMB objects to any discovery whatsoever in this 

case.    

  “As a general rule, ‘discovery in FOIA actions is rare and should be denied where 

an agency’s declarations are reasonably detailed, submitted in good faith and the court is 

satisfied that no factual dispute remains.”  Taylor v. Babbitt, 673 F. Supp. 2d 20, 22 

(D.D.C. 2009) (internal alterations omitted) (citing Schrecker v. Dep’t of Justice, 217 F. 

Supp. 2d 29, 35 (D.D.C. 2002), aff’d, 349 F.3d 657 (D.C. Cir. 2003)); see also Judicial 

Watch, Inc. v. Dep’t of Justice, 185 F. Supp. 2d 54, 65 (D.D.C. 2002) (noting that 

“[d]iscovery is not favored in lawsuits under the FOIA”).  Agency declarations, moreover 

are accorded a presumption of good faith.  See, e.g., SafeCard Servs., Inc. v. S.E.C., 926 

F.2d 1197, 1200 (D.C. Cir. 1991).  Accordingly, [d]iscovery is not warranted “when it 

appears that discovery would only . . . afford[ ] [the plaintiff] an opportunity to pursue a 

bare hope of falling upon something that might impugn the affidavits.”  Taylor, 673 F. 

Supp. 2d at 22 (citing Military Audit Project v. Casey, 656 F.2d 724, 751-52 (D.C. Cir. 

1981); see also Broaddrick v. Executive Office of the President, 139 F. Supp. 2d 55, 63-

64 (D.D.C.2001).  The Court has broad discretion to forgo discovery in FOIA cases.  

Meeropol v. Meese, 790 F.2d 942, 960-61 (D.C.Cir. 1986); see also Goland v. CIA, 607 

F.2d 339, 352 (D.C.Cir. 1978).  Even if an agency’s declarations are deficient, courts 

generally do not grant discovery but instead direct the agency to supplement its 

declarations.  See, e.g., Judicial Watch, 185 F. Supp. 2d at 65. 

 FOIA discovery is even more disfavored when, as in this case, the target of the 

discovery is a third-party private citizen.  In fact, some courts have held that they have no 

jurisdiction under FOIA to grant discovery requests against a private citizen or entity.  
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See Broaddrick, 139 F. Supp. 2d at 65 n.13 (citing Kurz–Kasch, Inc. v. United States 

Dep’t of Defense, 113 F.R.D. 147, 148 (S.D. Ohio 1986) (holding that court did not have 

jurisdiction under FOIA to grant discovery request against private citizen).   

In this case, Plaintiff claims that discovery is necessary in order to determine 

whether RIAA disclosed drafts of the Memorandum of Understanding to the public.  

Discovery is in no way necessary for this Court to evaluate RIAA’s customary disclosure 

practices regarding the information at issue in this case.  The individual who has actual 

knowledge of RIAA’s disclosure practices – Ms. Victoria Sheckler –  has declared under 

oath that RIAA and its members do not customarily disclose preliminary contractual 

negotiations, like the drafts of the Memorandum of Understanding, to the public.  See 

Sheckler Decl., Dkt. 13-4, ¶ 10; Supp. Sheckler Decl., Dkt. 17-1, ¶ 5.  And she has 

provided a reasoned explanation for this customary treatment:  Documents that contain 

preliminary contractual negotiations, like the drafts of the Memorandum of 

Understanding, “typically reflect negotiations that are confidential, reflect preliminary 

views that may have changed in the final agreement, and could give competitors and 

adversaries an unfair advantage in future discussions.”  Sheckler Decl. ¶ 10; Suppl. 

Sheckler Decl. ¶ 5.  In addition to Ms. Sheckler’s sworn testimony on RIAA’s customary 

disclosure practices, OMB has pointed out that the documents themselves are marked 

“DRAFT PRIVILEGED AND CONFIDENTIAL.”  See OMB Reply, Dkt. 17, at 7-8; see 

also Supp. Sheckler Decl., Dkt. 17-1, ¶ 5; Redacted FOIA Documents, Dkt. 13-10, OMB 

4-17, 19-32.  This evidence is more than sufficient for this Court to determine that RIAA 

does not customarily disclose preliminary contractual negotiations, like the drafts of the 

Memorandum of Understanding, to the public.   
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 Brushing aside this evidence, Plaintiff contends that he and the Court need more 

information regarding RIAA’s customary disclosure practices.  He claims such discovery 

is necessary because some general information about the Memorandum of Understanding 

was leaked by an anonymous source to a journalist writing for CNET News.  This leaking 

of general information by an anonymous source does not create a need for discovery on 

the issue of whether RIAA disclosed the drafts of the Memorandum of Understanding 

according to its customary practice.  First, Ms. Sheckler has declared under oath that 

RIAA did not leak any of the preliminary drafts to any reporters.  Supp. Sheckler Decl., 

Dkt. 17-1, at ¶ 7.2  Second, RIAA’s sharing of drafts with its members has no relevance 

to whether RIAA customarily discloses such information to the public.  See Critical Mass 

Energy Project v. Nuclear Regulatory Comm’n, 975 F.2d 871, 880 (D.C. Cir. 1992) 

(citing Critical Mass Energy Project v. Nuclear Regulatory Comm’n, 644 F. Supp. 344, 

347 n.5 (D.D.C. 1986)) (finding that information was of a type not customarily disclosed 

to the public by the submitter even though information was submitted “to nearly 

everyone who may be interested except the public-at-large”).  Third, the fact that general 

information was leaked about two weeks prior to the official announcement of the 

                                                 
2  Plaintiff dismisses this sworn statement as inadequate because Ms. Sheckler does not 
speak to the speculative possibility that RIAA’s members may have disclosed 
information in the drafts of the Memorandum of Understanding to the public.  Federal 
Rule of Civil Procedure 56(c)(4) does not allow Ms. Sheckler to speculate on what a 
particular member may or may not have done with a specific piece of information.  See 
Fed. R. Civ. P. 56(c)(4)) (requiring declarant to base testimony on personal knowledge).  
All Ms. Sheckler can do, and all she is required to do to show that Exemption 4 applies, 
is to establish that RIAA and its members do not customarily disclose preliminary 
contractual negotiations – like the redacted provisions in the drafts of the Memorandum 
of Understanding – to the public.  Ms. Sheckler clearly has done that in this case, and her 
declarations are accorded a presumption of good faith.  See, e.g., SafeCard Servs., 926 
F.2d at 1200.   
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Memorandum of Understanding in no way suggests that the preliminary opinions and 

recommendations in the drafts of the Memorandum were released.  More specifically, the 

CNET story was written June 22, 2011 and the official announcement was made July 7, 

2011, so it simply does not follow that the preliminary information in the drafts of the 

Memorandum of Understanding, which are dated July 2, 2010 and November 12, 2010, 

were leaked to the public.  In sum, the leaking of general information by an anonymous 

source does not create a need for discovery or cast any doubt on Ms. Sheckler’s sworn 

testimony regarding the disclosure of information at issue in this case.    

Plaintiff also contends that discovery is necessary in order to determine whether 

RIAA and its member firms will face substantial competitive harm if the withheld 

material is released.  Discovery on this issue is not necessary.  First, this case involves 

information that RIAA voluntarily provided to the IPEC, so there is no need for the Court 

to address whether OMB has established a likelihood of substantial competitive harm to 

RIAA upon release.  See OMB Reply, Dkt. 17, at 10 n.4.3    Second, even if substantial 

competitive harm somehow became an issue in this case (and it should not be an issue), 

Plaintiff is incorrect in claiming that OMB must establish a detailed “empirical basis” for 

concluding that RIAA would likely suffer substantial economic harm.  See Bambauer 

Decl., Dkt. 19-1, at ¶ 6.  As the D.C. Circuit has explained, “the court need not conduct a 

sophisticated economic analysis of the likely effects of disclosure.” Pub. Citizen Health 
                                                 
3  In his Reply, Plaintiff attempts to analogize this case to the government-contracting 
cases in a strained attempt to show that RIAA’s submission to the IPEC was somehow 
required.  It is true that “when the government requires a private party to submit 
information as a condition of doing business with the government” the submission is 
deemed “required.”  Judicial Watch, Inc. v. Exp.-Imp. Bank, 108 F. Supp. 2d 19, 28 
(D.D.C. 2000).  In this case, however, RIAA clearly is not doing business with the IPEC 
and does not have a contract with IPEC.  Instead, RIAA provided the information 
voluntarily and in confidence in order to keep the IPEC informed about the Memorandum 
of Understanding.  See OMB Br., Dkt. 13-2, at 9. 
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Research Grp. v. FDA, 704 F.2d 1280, 1291 (citation omitted).  Instead, “evidence 

supporting the existence of potential competitive injury or economic harm is enough for the 

exemption to apply.”  Essex Electro Eng’rs, Inc. v. Sec’y of Army, 686 F. Supp. 2d 91, 93-94 

(D.D.C. 2010) (citing Gulf & W. Indus., Inc. v. United States, 615 F.2d 527, 530 (D.C. Cir. 

1979)).  OMB submits that this showing has been made and no discovery is necessary.  See 

OMB Br., Dkt. 13-2, at 9-11; OMB Reply, Dkt. 17, at 10 n.4.    

  In the end, Plaintiff’s request for discovery is simply a request “to pursue a bare 

hope of falling upon something that might impugn the affidavits.”  Military Audit 

Project, 656 F.2d at 751-52 .  Even worse, while Plaintiff claims this pursuit would be 

limited, there is no logical ending point of such discovery, as Plaintiff has indicated 

discovery could be directed at numerous third parties, from Ms. Sheckler, to other RIAA 

employees, to RIAA members.  OMB therefore respectfully requests that Plaintiff’s 

request for discovery be denied and that summary judgment be granted in OMB’s favor. 

 

 Respectfully Submitted, 
 

 
STUART F. DELERY 
Acting Assistant Attorney General 
 

   JOHN R. TYLER 
      Assistant Branch Director 
 
      /s/ Matthew A. Josephson   
      MATTHEW A. JOSEPHSON 
      Georgia Bar Number:  367216 

Trial Attorney 
      United States Department of Justice 
      Civil Division, Federal Programs Branch 
 
DATED:  July 31, 2012   Attorneys for Defendant 
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