
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

 
____________________________________ 
 
CHRISTOPHER SOGHOIAN  ) 
      ) 
   Plaintiff,  ) 
      ) 
  v.    ) Civil Action No. 1:11-cv-02203-ABJ  
      ) 
      )  
OFFICE OF MANAGEMENT   ) 
AND BUDGET,    )  
      ) 
      ) 
   Defendant.  ) 
      ) 
____________________________________ 
 
DEFENDANT OMB’S REPLY MEMORANDUM IN SUPPORT OF ITS MOTION 

FOR SUMMARY JUDGMENT AND IN OPPOSITION TO PLAINTIFF’S 
MOTION FOR SUMMARY JUDGMENT  

 
INTRODUCTION 

 
 Plaintiff Christopher Soghoian (“Plaintiff”) contends that the Office of 

Management and Budget (“OMB”) improperly withheld information under Exemptions 4 

and 5 of the Freedom of Information Act (“FOIA”).  Because his arguments are contrary 

to settled precedent or ignore the record evidence, they must be rejected.  OMB has 

shown that it has produced all responsive documents that are not exempt from release 

under FOIA, and summary judgment should be granted in OMB’s favor.   

I. OMB PROPERLY WITHHELD CONFIDENTIAL COMMERCIAL 
INFORMATION UNDER EXEMPTION 4 

 
Under Exemption 4, OMB withheld in part one email discussing a preliminary 

draft of a contractual agreement known as the Memorandum of Understanding (“MoU”).  

OMB also withheld under Exemption 4 the preliminary drafts of the MoU.  See Dkt. 13-
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3, Ex. 1, Vaughn Index 2, 4-17, 19-32.  OMB withheld this information at the request of 

the Recording Industry Association of America (“RIAA”), a signatory to the MoU.   

Plaintiff argues that OMB cannot withhold this information because it is neither 

“commercial” nor “confidential.”  Plaintiff is incorrect in both respects.  OMB has shown 

that the RIAA has a clear commercial interest in the drafts of the MoU – a contractual 

agreement involving the copyright protection of its members’ valuable sound recordings.  

OMB has also shown that these preliminary contractual negotiations are confidential:  

First, RIAA voluntarily provided this information to the Intellectual Property 

Enforcement Coordinator (“IPEC”), and RIAA does not customarily disclose this type of 

information to the public.  Second, even if the information is analyzed under the more 

stringent confidentiality test for compelled submissions, OMB properly withheld the 

information because its disclosure would cause competitive harm to RIAA if released.     

A.  The Information Is Commercial 

Plaintiff first argues that the material withheld under Exemption 4 is not 

“commercial” and therefore must be disclosed.  Plaintiff suggests that the drafts of the 

MoU are not commercial because they do not contain data about the signatories’ financial 

condition, sales statistics, or technological architectures.  See Dkt. 14, Plaintiff’s Brief in 

Opposition To OMB’s Motion For Summary Judgment (“Pl.’s Br.”) 7-8.  Plaintiff also 

speculates that disclosure of the information will not affect RIAA and its members’ 

profitability or ability to compete.   Id. at 8.   

This argument overlooks the broad manner in which “commercial” has been 

defined by the D.C. Circuit.  The D.C. Circuit has held that information is “commercial” 

when “the provider of the information has a commercial interest” in it.  Baker & 
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Hostetler LLP v. Dep’t of Commerce, 473 F.3d 312, 319 (D.C. Cir. 2006); see also Public 

Citizen Health Research Group v. FDA, 704 F.2d 1280, 1290 (D.C. Cir. 1983) (rejecting 

argument that “Exemption 4 should be confined to records that actually reveal basic 

commercial operations, such as sales statistics, profits and losses, and inventories, or 

relate to the income-producing aspects of a business.”). 

 Applying the proper standard, RIAA and its members have a clear commercial 

interest in the preliminary drafts of the MoU.  Victoria Sheckler – Senior Vice President 

and Deputy General Counsel for RIAA – has explained in her declaration that RIAA has 

a strong commercial interest in the redacted material because:  (1) the redacted provisions 

refer to potential costs or allocations of risk associated with the proposed Copyright Alert 

System, and (2) the redacted provisions provide opinions or recommendations (not 

included in the final MoU) and disclosure could harm future copyright negotiations and 

facilitate future copyright infringement.  Dkt. 13-4, Sheckler Decl. ¶ 9-11.  This 

declaration, along with the Vaughn Index describing the commercial character of each 

document, meets OMB’s burden of showing that RIAA has a “commercial” interest in 

the preliminary drafts of the MoU.    

 To further explain RIAA and its members’ commercial interest in the drafts of the 

MoU, OMB has offered a supplemental declaration from Ms. Sheckler.  See Ex. 1, 

Supplemental Declaration of Victoria Sheckler (“Supp. Sheckler Decl.”).  As she 

explains in her supplemental declaration, “RIAA represents numerous copyright holders 

whose commercial interests are substantially harmed by copyright infringement and the 

availability of copyrighted content from pirated sources.” Id. ¶ 3.  “In an effort to 

promote and protect the commercial interests of its members, RIAA and the other parties 
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negotiated the Memorandum of Understanding . . . . This agreement creates a framework 

to address certain forms of online copyright infringement, which in turn helps protect the 

commercial value of our members’ sound recordings.”  Id.  In addition to establishing 

that the subject matter of the MoU is commercial, Ms. Sheckler explains that the 

commercial interests of RIAA and its members would be compromised if the withheld 

provisions of the draft MoU are disclosed:  “If RIAA’s preliminary negotiations, 

particularly on such sensitive matters as terms associated with cost and risk allocation 

and preliminary opinions, are disclosed to the public, then RIAA’s ability to represent the 

commercial interests of its members in future negotiations will be compromised.”  Id. ¶ 4.  

Thus, Ms. Sheckler’s supplemental declaration, along with her first declaration and the 

Vaughn Index, show that RIAA and its members have “a commercial interest” in the 

withheld provisions of the draft MoU.  Baker & Hostetler LLP, 473 F.3d at 319;  see also 

Critical Mass Energy Project v. Nuclear Regulatory Comm’n, 830 F.2d 278, 281 (D.C. 

Cir. 1987) (stating that a relevant consideration is whether “commercial fortunes of [the 

submitter’s] member utilities . . . could be materially affected by the disclosure” of the 

information.).    

Plaintiff also claims that RIAA and its members have no commercial interest in 

the drafts of the MoU because the disclosure of these drafts would not cause “competitive 

harm.”  See Pl.’s Br. 8-10.  This argument confuses the first prong of the Exemption 4 

test – which asks whether information is “commercial” – with the third prong of the 

Exemption 4 test – which asks whether the information is “confidential.”  See Critical 

Mass, 830 F.2d at 281 (stating three-prong test); see also ICM Registry, LLC v. U.S. 

Dep’t. of Commerce, Civ. No. 06-0949, 2007 WL 1020748, at *7 (D.D.C. March 29, 
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2007) (noting inappropriate conflation of whether information is “commercial” with 

whether information is “confidential”).  It is true that, if an individual is compelled to 

submit information to the government, then part of the test for confidentiality is whether 

disclosure of the information would cause substantial competitive harm to the submitter.  

See Nat’l Parks & Conservation Ass’n v. Morton, 498 F.2d 765, 770 (D.C. Cir. 1974).  

But competitive harm resulting from disclosure is not relevant to whether the information 

is “commercial” as that term is used in Exemption 4.  Plaintiff’s argument is therefore 

misplaced and must be rejected.  OMB has established that the preliminary drafts of the 

MoU contain commercial information within the meaning of Exemption 4. 1            

B.  The Information Is Confidential   

When, as in this case, private commercial information is provided to the 

government voluntarily, the test for confidentiality established in Critical Mass Energy 

Project v. Nuclear Regulatory Comm’n, 975 F.2d 871 (D.C. Cir. 1992) applies:  

Information is categorically exempt from disclosure if it (1) is voluntarily provided and 

(2) “is of a kind that would customarily not be released to the public.”  Id. at 879.  “[I]n 

assessing customary disclosure, the court will consider how the particular party 

customarily treats the information, not how the industry as a whole treats the 

information.”  Center for Auto Safety v. Nat’l Highway Traffic Safety Admin., 244 F.3d 

144, 148-49 (D.C. Cir. 2001).   

                                                 
1  As discussed in the next section, the Court need not reach the issue of whether RIAA 
would suffer competitive harm as a result of disclosure.  The record evidence clearly 
shows that RIAA voluntarily submitted the information to the IPEC, and thus this case 
should be analyzed under the test established in Critical Mass, not the test established in 
National Parks.  
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As OMB established in its Motion For Summary Judgment, the information 

RIAA submitted to the IPEC meets both criteria.  See Dkt. 13-2, OMB Brief In Support 

of Motion For Summary Judgment (“OMB’s Br.”) 8-9.  First, neither RIAA nor its 

member, Universal Music Group, was compelled to submit the information.  Sheckler 

Decl. ¶ 8; Dkt. 13-5, Espinel Decl. ¶ 25.  In fact, as IPEC Espinel stated in her 

declaration, the IPEC does not have the legal authority to compel the provision of the 

information at issue in this case.  Espinel Decl. ¶ 25.  Second, Victoria Sheckler, the 

Senior Vice President and Deputy General Counsel of RIAA, has explained that “RIAA 

and its members do not customarily disclose preliminary contractual negotiations to the 

public.”  Sheckler Decl. ¶ 10.  And she has explained the basis for this customary 

treatment:  Documents that contain preliminary contractual negotiations, like the drafts of 

the MoU, “typically reflect negotiations that are confidential, reflect preliminary views 

that may have changed in the final agreement, and could give competitors and adversaries 

an unfair advantage in future discussions.”  Id.  With these declarations, OMB has met its 

burden of showing that the information was properly withheld under Exemption 4.    

Despite this evidence, Plaintiff contends there are “three reasons” why OMB 

cannot withhold RIAA’s preliminary contractual negotiations under Exemption 4.  See 

Pl.’s Br. 12-14.  All contentions are without merit.       

 Plaintiff first argues that OMB has failed to meet its burden of showing that RIAA 

does not customarily release preliminary contractual negotiations to the public.  In so 

arguing, Plaintiff dismisses as conclusory the sworn statement of Victoria Sheckler.  As 

noted, in this declaration, Ms. Sheckler explains that RIAA and its members do not 

customarily disclose preliminary contractual negotiations to the public, and she provides 
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a reasoned basis for this customary treatment.  Sheckler Decl. ¶¶ 8, 10.  Ms. Sheckler’s 

sworn declaration is sufficient to meet RIAA’s burden of establishing customary 

treatment.  See Judicial Watch v. Dep’t of Army, 466 F. Supp. 2d 112, 126 (D.D.C. 2006) 

(finding information was confidential based on submitter’s declaration that it “‘does not 

customarily release this type of information to the public.’”) (citation omitted); Delta Ltd. 

v. U.S. Customs & Border Prot. Bureau, 393 F. Supp. 2d 15, 18 (D.D.C. 2005) (same); 

Judicial Watch v. U.S. Dep’t of Energy, 310 F. Supp. 2d 271, 308 (D.D.C. 2004) (same), 

aff’d in part & rev’d in part on other grounds, 412 F.3d 125 (D.C. Cir. 2005); Cortez III 

Service Corp., Inc. v. Nat’l Aeronautics and Space Admin., 921 F. Supp. 8, 13 (D.D.C. 

1996) (same).   

To further establish that RIAA does not customarily release preliminary 

contractual negotiations like the drafts of the MoU, Ms. Sheckler has offered a 

supplemental declaration.  Echoing her first declaration, Ms. Sheckler explains that RIAA 

does not disclose negotiating drafts with the public because this disclosure gives future 

contracting partners “competitive insight into a party’s negotiating strategies, which in 

turn provides them with an unfair advantage.”  Supp. Sheckler Decl. ¶ 5.  In addition, she 

notes that the preliminary drafts of the MoU, on their face, show that they confidential:  

Every page is marked “DRAFT PRIVILEGED AND CONFIDENTIAL.”  Id.; See Dkt. 

13-16, Redacted FOIA Documents, OMB 4-17, 19-32.  With Ms. Sheckler’s sworn 

declarations as well as the markings on the documents themselves, OMB has met its 
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burden of establishing that RIAA does not customarily release preliminary contractual 

negotiations, like the drafts of the MoU, to the public. 2 

 Plaintiff next argues that the information is not confidential because RIAA did not 

voluntarily submit the information.  In Plaintiff’s view, the information was secured by a 

“quid pro quo” arrangement between the IPEC and the RIAA, with the IPEC pressuring 

internet service providers (“ISPs”) for additional steps to combat copyright infringement 

in exchange for the RIAA and its members releasing its negotiating positions and 

discussions.  Pl.’s  Br. 13-14.   This argument fails.  To determine whether a submission 

is voluntary or mandatory, “actual legal authority, rather than parties’ beliefs or 

intentions, governs judicial assessments of the character of submissions.”   Center for 

Auto Safety v. Nat’l Highway Traffic Safety Admin., 244 F.3d 144, 149 (D.C. Cir. 2001); 

Inner City Press/Community on the Move v. Bd. of Governors of Fed. Res., 463 F.3d 239, 

247-48 (2d Cir. 2006) (“[A]n agency must both possess and exercise the legal authority 

to obtain information for the resulting submission of information to be deemed 

‘mandatory’ under the National Parks test.”).  In this case, it is undisputed that IPEC 

does not have the legal authority to compel the provision of the information at issue in 

                                                 
2  In a curious footnote, Plaintiff claims that “OMB does not argue that disclosure would 
impede the government’s ability to obtain this type of information in the future. . . , and 
thus has waived this issue.”  Pl.’s Br. 11 n.10.  Similarly, Plaintiff asserts that “OMB has 
chosen not to raise” the primary concern in Critical Mass that “persons whose 
confidences have been betrayed will, in all likelihood, refuse further cooperation.”  Pl.’s 
Br. 12-13. 

This concern has not been “waived.”  As the D.C. Circuit explained in Critical Mass, 
“[i]t is a matter of common sense that the disclosure of information the Government has 
secured from voluntary sources on a confidential basis will both jeopardize its continuing 
ability to secure such data on a cooperative basis and injure the provider’s interest in 
preventing its unauthorized release.”  Critical Mass, 975 F.2d at 879.  It is this common-
sense understanding that underlies the less stringent Critical Mass test – a test that OMB 
argues has been met in this case.   
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this case.  Espinel Decl. ¶ 25.   And, it is also undisputed that IPEC Espinel did not 

request the information pursuant to any legal authority.  Id.; Sheckler Decl. ¶ 8; Supp. 

Sheckler Decl. ¶ 8.    Therefore, Plaintiff’s unsupported speculation regarding the 

subjective beliefs of RIAA, its members, IPEC, and the ISPs is irrelevant to whether 

RIAA voluntarily submitted the information.        

Plaintiff next argues that the information is not confidential because it was 

deliberately disclosed to the public by way of leaks to news media.  In support, Plaintiff 

cites a CNET News article, which relies on multiple unnamed sources and describes the 

Copyright Alert System in advance of the official announcement of the MoU.  This 

argument misses the mark.  First, Plaintiff relies on inadmissible hearsay in the form of 

various media reports in an effort to defeat OMB’s Motion For Summary Judgment.  This 

Plaintiff cannot do.  Evidence cannot be used to defeat a summary judgment motion 

unless it is “capable of being converted into admissible evidence.”  Gleklen v. 

Democratic Cong. Campaign Comm., 199 F.3d 1365, 1369 (D.C.Cir. 2000); see also 

Metro. Council of NAACP Branches v. FCC, 46 F.3d 1154, 1165 (D.C. Cir. 1995); 

Kimberlin v. Quinlan, 6 F.3d 789, 797 n.15 (D.C.Cir. 1993), vacated on other grounds, 

515 U.S. 321 (1995); Convertino v. U.S. Dep’t of Justice, 769 F.Supp.2d 139, 151 

(D.D.C. 2011); Hutira v. Islamic Republic of Iran, 211 F. Supp. 2d 115, 123 (D.D.C. 

2002).      

Second, even if the article was admissible to show that the news media somehow 

received copies of the MoU before it became finalized, the article in no way shows that 

RIAA released the drafts according to its customary practice.  As Ms. Sheckler explains in 
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her supplemental declaration, RIAA did not leak any of the preliminary drafts to any 

reporters.  Supp. Sheckler Decl. ¶ 7.3  

In sum, OMB has shown that RIAA submitted the drafts of the MoU on a 

voluntary basis to the IPEC and that this information is of a type that RIAA does not 

customarily release to the public.  Therefore, OMB properly withheld the information 

under Exemption 4.4    

II. OMB PROPERLY WITHHELD DELIBERATIVE INFORMATION 
UNDER EXEMPTION 5 
 
The deliberative process privilege incorporated within Exemption 5 “protects 

materials that are both predecisional and deliberative.”  Ancient Coin Collectors Guild v. 

Dep’t of State, 641 F.3d 504, 512 (D.C. Cir. 2011) (quotation omitted).  As set forth in 

OMB’s Motion for Summary Judgment, and the attached Vaughn Index and Espinel 

declaration, OMB withheld predecisional deliberative material under Exemption 5.  OMB 

has identified each part of every document withheld under Exemption 5 and described the 

deliberative nature of the communication.  See Vaughn Index 33-35, 37-48, 51-58.  OMB 

has also organized the documents into three categories based on their subject matter and 

explained in detail the basis for protection under the deliberative process privilege.  See 

                                                 
3  Plaintiff notes throughout his brief that the signatories to the MoU shared drafts of the 
MoU with each other during the drafting process.  Pl.’s Br. 8.  That fact has no relevance 
to whether the information “is of a kind that would customarily not be released to the 
public.”  Critical Mass, 975 F.2d at 879; Center for Auto Safety, 244 F.3d at 148. 
 
4  Because this case involves information that RIAA and its member voluntarily provided 
to the IPEC, the Court need not address whether OMB has met the more demanding 
standard for confidentiality applied to required submissions.  See Nat’l Parks & 
Conservation Ass’n v. Morton, 498 F.2d 765, 770 (D.C. Cir. 1974).  Even under that 
standard, however, OMB properly withheld the information because disclosure would 
cause a likelihood of substantial competitive harm.  See OMB’s Br. 9-11; Supp. Sheckler 
Decl. ¶¶ 5-6 (addressing issues raised in Plaintiff’s opposition brief regarding competitive 
harm resulting from disclosure).  
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Espinel Decl. ¶ 12-20;  OMB’s Br. 13-17.  Plaintiff challenges OMB’s comprehensive 

evidence by proposing new restrictions on the deliberative process privilege or citing 

legal principles that do not apply to the facts of this case.  These arguments are without 

merit. 

A. The Limits On IPEC’s Decisionmaking Authority Do Not Preclude It 
From Claiming The Deliberative Process Privilege 
 

Plaintiff’s recurring argument, woven throughout his brief, is that IPEC cannot 

claim the deliberative process privilege because it does not regulate private entities, 

establish final policy, or make final decisions.  See Pl.’s Br. 18-23.  For example, Plaintiff 

argues that “IPEC makes few decisions and sets little policy, greatly limiting what it can 

refuse to disclose under Exemption 5.”  Pl.’s Br. 19.  Elsewhere Plaintiff argues that 

“IPEC does not set policy for private agreements” and “[w]here an agency has no power 

to decide, it cannot withhold under Exemption 5.”  Id. 20-21.  Continuing this theme, 

Plaintiff asserts that IPEC “lacks decisionmaking authority” and therefore “cannot claim 

the deliberative [process] privilege for allegedly pre-decisional materials.”  Id. 22-23.   

The argument that the IPEC’s lack of final decisionmaking authority precludes it 

from engaging in the deliberative process is wholly unsupported by law, fact, or common 

sense.  The argument must be rejected. 

First, Plaintiff is simply incorrect that the IPEC – who is appointed by the 

President with the advice and consent of the Senate and serves within the Executive 

Office of the President – cannot deliberate over and make decisions about intellectual 

property matters.  While there are limits on the IPEC’s authority, as Plaintiff points out, 

see 15 U.S.C. § 8111(b)(2), these limits in no way mean that the IPEC cannot deliberate.  

To the contrary, Congress directed the IPEC to chair an interagency intellectual property 
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enforcement advisory committee, coordinate the development of the Joint Strategic Plan 

against counterfeiting and infringement, assist other agencies in implementing the Plan, 

facilitate the issuance of policy guidance to departments and agencies on intellectual 

property matters, report to the President and Congress regarding intellectual property 

matters, and carry out other functions as the President may direct.  See generally 15 

U.S.C. § 8111(a).  These statutory duties require deliberation, and in no way limit the 

IPEC’s ability to protect those deliberations under Exemption 5.    

Second, and more generally, the lack of final decisionmaking authority does not 

preclude an agency from claiming the deliberative process privilege.  Non-

decisionmakers can and do play a part in the decision-making process of others all the 

time.  Every recommendation made from a subordinate to a decisionmaker is 

confirmation of this fact.  See, e.g., Murphy v. Dep’t of Army, 613 F.2d 1151, 1154 (D.C. 

Cir. 1979) (holding that the “exchange of memoranda” between a subordinate and the 

Assistant Secretary “who had the decision-making power” “represents a classic case of 

the deliberative process at work.”).   

Third, deliberations can, and often do, span multiple agencies, and Exemption 5 

covers both intra-agency and inter-agency memoranda.  As the Supreme Court has 

explained, “[b]y including inter-agency memoranda in Exemption 5, Congress plainly 

intended to permit one agency possessing decisional authority to obtain written 

recommendations and advice from a separate agency not possessing such decisional 

authority without requiring that the advice be any more disclosable than similar advice 

received from within the agency.”  Renegotiation Bd. v. Grumman Aircraft Eng’g Corp., 

421 U.S. 168, 188 (1975) (applying deliberative process privilege to protect from 
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disclosure the opinions of regional boards that were not binding on final decisionmaker);  

Bureau of Nat’l Affairs, Inc. v. DOJ, 742 F.2d 1484, 1497 (D.C. Cir. 1984) (noting that 

“views submitted by one agency to a second agency that has final decisional authority are 

predecisional materials exempt from disclosure under FOIA”) (citing Renegotiation Bd., 

421 U.S. at 184));  Tax Analysts v. IRS, 97 F. Supp. 2d 13, 17 (D.D.C. 2000) (“Because 

the drafters lack ultimate authority, their views are necessarily pre-decisional.”);  Pfeiffer 

v. CIA, 721 F. Supp. 337, 339 (D.D.C. 1989) (finding document “predecisional” where 

author lacked authority “to speak finally and officially for the agency”); Cf. Ancient Coin 

Collectors, 641 F.3d at 513 (noting that “Advisory committees . . . have no authority to 

set final agency policy” and their “recommendations are pre-decisional because they 

were created ‘[a]ntecedent to the adoption of an agency’”). 

Fourth, apart from their role in others’ decisionmaking, non-decisionmakers can 

also consider and debate amongst themselves what a different decisionmaker should do.  

Thus, for example, subordinates may debate between themselves what course of action to 

recommend, or one subordinate may disagree with a peer’s recommendations. 

“Discussions among agency personnel about the relative merits of various positions 

which might be adopted . . . are as much a part of the deliberative process as the actual 

recommendations and advice which are agreed upon.”  Mead Data Ctr. v. U.S. Dep’t of 

the Air Force, 566 F.2d 242, 257 (D.C. Cir. 1977). 

These principles, applied here, clearly show that the IPEC deliberates and plays a 

role in the decisionmaking process, both within OMB and between OMB and other 

Executive Branch agencies and offices.  As the Vaughn Index and Espinel declaration 

establish, the documents in this case reflect the IPEC’s intra-agency and inter-agency 
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deliberative process.  See Vaughn Index 33-35, 37-48, 51-58 (describing the inter- and 

intra-agency nature of the communication on each document and why the communication 

is deliberative); see also Espinel Decl. ¶ 16 (“I can attest that it is critical for the 

Executive Branch’s decision-making process that there be a frank and candid exchange of 

views within the Executive Branch, and especially within the EOP, and that the 

disclosure of the internal deliberative materials that have been withheld in this case (and 

of similar such deliberative materials) would substantially inhibit and chill the internal 

deliberations of OMB officials and staff, as well as those of other Federal agencies and 

offices, that are an essential part of carrying out their respective missions and 

responsibilities.”); id. ¶ 17 (“OMB official and staff gather information (generally, by 

attending meetings, making phone calls, sending e-mails, or reviewing documents), then 

brief decisionmakers on what they have learned and what course of action they 

recommend.  The summaries, discussions, advice, and recommendations, such as those 

contained in the withheld documents and redacted portions, are vital to informed 

decisionmaking by OMB officials and, in turn, the President they serve.”); id. ¶ 18 

(“[O]ne of OMB’s principal functions is to ensure that the Executive Branch agencies’ 

actions are consistent with the President’s policies and that they take into account the 

views and concerns of other Executive Branch agencies and offices.  This process 

involves extensive and close collaboration with the White House and other Executive 

Branch agencies, including obtaining from and providing to those agencies analysis, 

views, and recommendations regarding the matters being considered.”).   

Therefore, there is simply no basis to conclude that the IPEC does not deliberate 

or “makes few decisions.”  Pl.’s Br. 19.  The IPEC is statutorily required to deliberate, 
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the documents in this case reflect that deliberation, and the quality of Executive Branch 

decisionmaking would be affected by the release of details of that deliberation.  OMB 

properly withheld all materials under Exemption 5.5   

B. Plaintiff’s Other Arguments Are Without Merit 

In addition to erroneously asserting that IPEC does not deliberate because it has 

limited final decisionmaking authority, Plaintiff makes several more discrete arguments 

as to why specific categories of documents should not be withheld under Exemption 5.  

These arguments are also without merit.  

1.  France’s Response To Online Copyright Issues 

Plaintiff contends that OMB improperly withheld “a single two-line email in 

which [IPEC Espinel] posed a question to colleagues within the Executive Office of the 

President on the status of France’s response to piracy issues.”  Espinel Decl. ¶ 15; 

Vaughn Index 33.  Plaintiff claims that this partial redaction of the email is not protected 

by the deliberative process privilege because “[d]escribing French law accurately is not a 

policy decision.”  Pl.’s Br. 19.  Plaintiff overlooks the reason this email is deliberative in 

nature.  As IPEC Espinel explained in her declaration, “OMB has released the email and 

redacted only the portion that explains to my colleagues the reason I asked this question.”  

Espinel Decl. ¶ 15 (emphasis added).  This redacted part of the email is deliberative, as it 

                                                 
5  Plaintiff cites Taxation with Representation Fund v. Internal Revenue Serv., 646 F.2d 
666, 679 (D.C. Cir. 1981) in arguing that an agency’s lack of decisionmaking authority 
precludes or narrows its ability to assert the deliberative process privilege.  This case in 
no way supports Plaintiff’s argument.  In fact, as this case explains, an entity’s role as a 
non-decisionmaking advisor makes it more likely that the documents it generates will be 
deliberative in nature rather than implementing or explaining a decision already made or 
creating secret law.  See id. at 680 (discussing the Supreme Court’s decision in 
Renegotiation Board, where the Court “held that certain reports prepared by a body 
without final decisionmaking authority were exempt from disclosure under section (b)(5) 
of the Act as deliberative materials.”). 
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reflects IPEC Espinel’s mental impressions and “the give-and-take of the consultative 

process.”  Techserve Alliance v. Napolitano, 803 F. Supp.  2d 16, 26-27 (D.D.C. 2011).  

Plaintiff is therefore incorrect in suggesting that this email concerns the purely factual 

question of the substance of a particular French law.6 

2. The Administration’s Response To “Graduated Response” 
Agreements 
 

OMB has withheld “emails between various agencies and components of the 

Executive Office of the President regarding the nature of the general principles for an 

Administration response” to the Memorandum of Understanding.  Espinel Decl. ¶ 13.  

This category of withheld documents also includes draft memoranda and a draft of the 

principles for an Administration response.  Id.; see also Vaughn Index 34, 37-48.7  In 

OMB’s Motion For Summary Judgment, OMB established that these emails and drafts 

are protected under the deliberative process privilege because both draft material and the 

drafting process are inherently predecisional and deliberative.  See OMB Br. 14-15.  

OMB also established that these materials are privileged because they contain summaries, 

discussions, advice, recommendations, and analyses.  Id. at 15.   

Despite the predecisional and deliberative nature of these documents, Plaintiff 

argues that these materials are not subject to the deliberative process privilege because 

OMB has not pointed to a specific decision that IPEC took regarding these materials.  

                                                 
6  Nor does it make sense that the partial redaction, which is only one line, could contain 
the substance of a particular French law.  See Redacted FOIA Documents, OMB 33.  
  
7  Plaintiff is therefore incorrect in suggesting that these documents consist of public 
“press releases” that have no bearing on IPEC’s policy deliberations.  Pl.’s Br. 20-21.  
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Pl.’s Br. 20.8  Contrary to Plaintiff’s suggestion, IPEC is not required to point to a 

specific decision in order to claim the deliberative process privilege.     

As the Supreme Court has held, “[o]ur emphasis on the need to protect pre-

decisional documents does not mean that the existence of the privilege turns on the ability 

of an agency to identify a specific decision in connection with which a memorandum is 

prepared.”  NLRB v. Sears, Roebuck & Co., 421 U.S. 132, 153 n.18 (1975).  It is true that, 

despite the Supreme Court’s instruction, courts sometimes have suggested a contrary 

rule.  E.g., Morley v. CIA, 508 F.3d 1108, 1127 (D.C. Cir. 2007);  Senate of P.R. v. DOJ, 

823 F.2d 574, 585 (D.C. Cir. 1987).  Yet the D.C. Circuit has clarified that “in context” 

these courts’ language “cannot be taken to require that the document contribute to a 

single, discrete decision.”  Access Reports, 926 F.2d 1192, 1196 (D.C. Cir. 1991).  

Rather, an agency’s “failure to ‘pinpoint’ a later decision is not fatal to its claim of 

privilege.” Id. at 1194; see also ITT World Commc’ns, Inc. v. FCC, 699 F.2d 1219, 1235 

(D.C. Cir. 1983) (stating that “the district court’s sweeping assertion that ‘the FCC cites 

no specific policy or process in order to protect the documents’ is clearly erroneous” 

because, among other things, the authors of documents “had no decisionmaking 

authority”), rev’d on other grounds by 466 U.S. 463 (1984); Citizens for Responsibility 

and Ethics in Washington v. Dep’t of Labor, 478 F. Supp. 2d 77, 82 (D.D.C. 2007) 

(rejecting argument that agency “has not indicated precisely what policies were under 

consideration” because “FOIA does not require that [the agency] operate in a fish bowl” 

(internal quotations omitted));  Judicial Watch, Inc. v. Clinton, 880 F. Supp. 1, 13 

                                                 
8  Plaintiff also argues that IPEC cannot claim the deliberative process privilege over 
these materials because it has no final decisionmaking authority over private agreements.  
This argument must be rejected for the reasons discussed in Section II.A.    
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(D.D.C. 1995) (rejecting argument that drafts could not be predecisional because no 

decision resulted from them, noting that this argument “exalt[ed] semantics over 

substance”), aff’d on other grounds, 76 F.3d 1232 (D.C. Cir. 1996). 

Indeed, “[a]ny requirement of a specific decision after the creation of the 

document would defeat the purpose of the exemption.”  Access Reports, 926 F.2d at 

1196.  As the Supreme Court noted:  “Agencies are, and properly should be, engaged in a 

continuing process of examining their policies; this process will generate memoranda 

containing recommendations which do not ripen into agency decisions; and the lower 

courts should be wary of interfering with this process.”  Sears, 421 U.S. at 153 n.18. 

Some recommendations will lead to prompt agency decisions, while others will be 

rejected or will still be under consideration at the time a FOIA request is made; the 

deliberative process privilege protects all of these recommendations equally.  See Access 

Reports, 926 F.2d at 1197. 

OMB has shown that its redactions are predecisional and deliberative, through its 

sworn declaration, the Vaughn Index describing the purpose of each document, and the 

often advisory nature of IPEC’s activities.  Further evidence is not required.  

Plaintiff next argues that these emails and draft documents constitute “a body of 

secret law” and the “working law” of the IPEC.  This contention is purely speculative and 

belied by the evidence in this case.  See Vento v. I.R.S., 714 F. Supp. 2d 137, 154 (D.D.C. 

2010) (concluding that “mere speculation that some of the documents might include 

“working law” is insufficient to show that Exemption 5 does not apply).  As the Espinel 

declaration and the Vaughn Index explain, these materials consist of draft documents and 

inter-agency and intra-agency email exchanges discussing draft documents.  Nothing on 
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the face of the documents, in the Vaughn Index, or in the Espinel declaration indicates 

that IPEC is withholding “secret law” or the “working law” of the agency:  The draft 

documents and email exchanges do not reflect a final agency position, they are not 

binding on IPEC or any other agency, and they are not referred to in a precedential 

fashion.  There is simply no indication that IPEC is withholding “secret law” or the 

“working law” of the agency.  Therefore, Plaintiff’s argument, based on pure speculation, 

must be rejected. 

3.  The Joint Strategic Plan 

OMB withheld emails and discussions about a draft of IPEC’s Joint Strategic 

Plan, which was made public once it was finalized, and is available on OMB’s website 

(http://www.whitehouse.gov/omb/intellectualproperty).  Espinel Decl. ¶ 14; Vaughn 

Index 35, 51-58.  “Discussions about the draft [Joint Strategic] Plan involved issues 

related to general principles for the Administration to encourage and respond to voluntary 

agreements to reduce online piracy and counterfeiting, including the nature of the 

Administration’s response to “graduated response.”  Espinel Decl. ¶ 14.   

Plaintiff argues that OMB cannot withhold these discussions about the draft Joint 

Strategic Plan because they are “final opinions,” adjudicatory “orders,” or “statements of 

policy and interpretations which have been adopted by the agency and are not published 

in the Federal Register.” See 5 U.S.C. §§ 552(a)(2)(A)-(B) (requiring disclosure of these 

types of material).9  The Vaughn Index and the Espinel declaration show that these 

materials – inter-agency emails discussing draft documents – are not “final opinions,” 

                                                 
9  Plaintiff also argues that IPEC cannot assert the deliberative process privilege over 
these materials because IPEC lacks final decisionmaking authority.  Pl.’s. Br. 22-23.  
This argument must be rejected for the reasons discussed in Section II.A.  
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adjudicatory “orders,” or “statements of policy and interpretations which have been 

adopted by the agency and are not published in the Federal Register.”  Instead, OMB has 

established that these communications contain summaries, discussions, advice, 

recommendations, and analyses offered to inform the Administration’s response to an 

ongoing policy issue.  Espinel Decl. ¶¶ 14, 17, 20.  Therefore, there is no basis to 

conclude that these inter-agency discussions about draft documents were “adopted, 

formally or informally, as the agency position on an issue or [are] used by the agency in 

its dealings with the public.”  Taxation With Representation Fund v. IRS, 646 F.2d 666, 

678 (D.C. Cir. 1981). 

Plaintiff seems to suggest that these deliberative discussions were informally 

incorporated into the final Joint Strategic Plan and must be disclosed because the 

discussions might reflect the policies expressed in the final Plan or may have been used 

by the advisory committee responsible for drafting the final Plan.  Such an interpretation 

stretches the incorporation doctrine too far.  “Neither the Supreme Court nor [the D.C.] 

Circuit has ever required disclosure of agency documents which were merely ‘used’ by a 

decisionmaker or ‘reflect[ed] announced agency policy,’ on the basis that they had been 

informally adopted.  United States v. Philip Morris USA, 218 F.R.D. 312, 318 (D.D.C. 

2003) (citation omitted).  “Mere ‘use’ of pre-decisional, advisory materials does not 

amount to adoption of those materials.”  Id. at 318-19 (citing Renegotiation Bd., 421 U.S. 

at 189) (agency may withhold reports that were “created for purposes of discussion” and 

used for that purpose).  Plaintiff is therefore incorrect in asserting that OMB must 

compare the contents of each discussion or draft with the final Joint Strategic Plan in 

order to prove that those discussions were not “incorporated” into the final decision.  See 
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Philip Morris USA, 218 F.R.D. at 318.  OMB has shown, through the Vaughn Index and 

Espinel declaration, that the documents discussing the draft of the Joint Strategic Plan 

were created for the purposes of discussion, and that these predecisional deliberative 

materials were properly withheld under Exemption 5.   

III. OMB Released All Reasonably Segregable Non-Exempt Material  
 
Plaintiff’s final argument is that OMB has not met its segregability obligation.10  

This argument ignores the record evidence and is without merit.   

First, out of 205 pages of responsive documents, OMB has withheld in full only 

one page and substantially redacted only a few other pages.  All of the other documents, 

which comprise the vast majority of responsive documents in this case, contain limited 

redactions (usually only a few lines).  See Redacted FOIA Documents.    

Second, the Espinel declaration explains that OMB withheld information only 

following “a careful, line-by-line review of each document withheld in full and in part to 

determine that there was no reasonably segregable factual or non-deliberative information 

responsive to plaintiff’s request.”  Espinel Decl. ¶ 21.  The Espinel declaration also 

breaks down the Exemption 5 material into categories and explains the basis for OMB’s 

assertion of the deliberative process privilege.  Id. ¶ 12-15.   

Third, OMB has provided a detailed Vaughn Index that describes each redaction 

on each document, establishing its commercial or deliberative nature.  See Vaughn Index.     

This evidence shows that OMB has met its severability obligation.  See  

ViroPharma Inc. v. Dep’t of Health & Human Servs., Civ. No. 08–2189, 2012 WL 

                                                 
10  Plaintiff’s segregability challenge seems to be focused only on the documents 
discussing the draft of the Joint Strategic Plan – OMB Nos. 35, 51-58.  See Pl.’s Br. 23-
26. 
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892926, at *9  (D.D.C. March 16, 2012) (“[A] statement representing that a ‘line-by-line’ 

search was conducted along with a sufficiently detailed Vaughn index and declarations 

enumerating the reasons why each document was properly withheld is ‘sufficient to fulfill 

the agency’s obligation’ regarding segregability.”) (citing Elec. Privacy Info. Ctr. v. 

Transp. Safety Admin., Civ. No. 03-1846, 2006 WL 626925, at *8 (D.D.C. March 12, 

2006)); see also Johnson v. Executive Office for United States Attorneys, 310 F.3d 771, 

776 (D.C. Cir. 2002) (“The combination of the Vaughn index and the affidavits [stating 

that a line-by-line review was conducted] are sufficient to fulfill the agency’s obligation 

to show with ‘reasonable specificity’ why a document cannot be further segregated.”) 

(citation omitted).  Therefore, Plaintiff’s contention that OMB must provide more 

specificity regarding the segregation of factual material is without merit.   

CONCLUSION 

 For the foregoing reasons, the Court should grant OMB’s motion for summary 

judgment, deny Plaintiff’s motion for summary judgment, and dismiss Plaintiff’s 

complaint with prejudice.   

Respectfully Submitted: 
 

STUART F. DELERY 
Acting Assistant Attorney General 
 

   JOHN R. TYLER 
      Assistant Branch Director 
 
      /s/ Matthew A. Josephson   
      MATTHEW A. JOSEPHSON 
      Georgia Bar Number:  367216 

Trial Attorney 
      United States Department of Justice 
      Civil Division, Federal Programs Branch 
 
DATED:  June 29, 2012   Attorneys for Defendant 

Case 1:11-cv-02203-ABJ   Document 17   Filed 06/29/12   Page 22 of 27



UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

 
____________________________________ 
 
CHRISTOPHER SOGHOIAN  ) 
      ) 
   Plaintiff,  ) 
      ) 
  v.    ) Civil Action No. 1:11-cv-02203-ABJ  
      ) 
      )  
OFFICE OF MANAGEMENT   ) 
AND BUDGET,    )  
      ) 
      ) 
   Defendant.  ) 
      ) 
____________________________________ 
 

DEFENDANT OMB’S RESPONSE TO PLAINTIFF’S STATEMENT OF 
MATERIAL FACTS AS TO WHICH THERE IS NO GENUINE DISPUTE 

 
 Defendant OMB hereby responds as follows to Plaintiff’s enumerated statement 

of material facts as to which there is no genuine dispute. 

1. Paragraph 1 does not state facts supported by the record that are material 

to the disposition of this case.   

2. Paragraph 2 does not state facts supported by the record that are material 

to the disposition of this case.   

3. Paragraph 3 does not state facts supported by the record that are material 

to the disposition of this case.   

4. Paragraph 4 does not state facts supported by the record that are material 

to the disposition of this case.   

5. Paragraph 5 does not state facts supported by the record that are material 

to the disposition of this case.   
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6. Paragraph 6 states a legal conclusion and not a material fact.  

7. Paragraph 7 states a legal conclusion and not a material fact.  

8. Undisputed. 

9. Paragraph 9 does not state facts supported by the record that are material 

to the disposition of this case.  

10. Paragraph 10 does not state facts supported by the record that are material 

to the disposition of this case.   

11. Paragraph 11 does not state facts supported by the record that are material 

to the disposition of this case.  To the extent Paragraph 11 states material facts, it is 

disputed.  Sheckler Decl. ¶¶ 5, 7, 9-11. 

12. Paragraph 12 does not state facts that are material to the disposition of this 

case. 

13. Paragraph 13 does not state facts that are material to the disposition of this 

case. 

14. Disputed.  Sheckler Decl. ¶ 11; Supp. Sheckler Decl. ¶¶ 5-6.   

15. Paragraph 15 does not state facts that are material to the disposition of this 

case. 

16. Disputed.  Sheckler Decl. ¶ 11; Supp. Sheckler Decl. ¶ 6. 

17. Paragraph 17 does not state facts that are material to the disposition of this 

case.   

18. Paragraph 18 does not state facts that are material to the disposition of this 

case.  To the extent Paragraph 18 states material facts, it is disputed.  Supp. Sheckler 

Decl. ¶ 6.    
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19. Paragraph 19 states a legal conclusion and not a material fact.  To the 

extent Paragraph 19 states a material fact, it is disputed.  Sheckler Decl. ¶¶ 10-11; Supp. 

Sheckler Decl. ¶ 5-6. 

20. Paragraph 20 does not state facts that are material to the disposition of this 

case.  

21. Paragraph 21 does not state facts that are material to the disposition of this 

case.   

22. Paragraph 22 does not state facts that are material to the disposition of this 

case.   

23. Paragraph 23 does not state facts that are material to the disposition of this 

case.  

24. Paragraph 24 does not state facts that are material to the disposition of this 

case.  

25. Paragraph 25 does not state facts that are material to the disposition of this 

case.   

26. Paragraph 26 does not state facts supported by the record that are material 

to the disposition of this case.   

27. Undisputed.  

28. Paragraph 28 does not state facts supported by the record that are material 

to the disposition of this case.   

29. Paragraph 29 does not state facts supported by the record that are material 

to the disposition of this case.  

30. Disputed.  Sheckler Decl. ¶¶ 10-11.  Supp. Sheckler Decl. 4-6. 
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31. Disputed.  Supp. Sheckler Decl. ¶ 6. 

32. Paragraph 32 does not state facts supported by the record that are material 

to the disposition of this case.   

33. Disputed.  Vaughn Index 33; Espinel Decl. ¶ 15.   

34. Paragraph 34 does not state facts supported by the record that are material 

to the disposition of this case.   

35. Paragraph 35 does not state facts supported by the record that are material 

to the disposition of this case.  

36. Paragraph 36 does not state facts supported by the record that are material 

to the disposition of this case.  

37. Disputed.  Vaughn Index 34; Espinel Decl. ¶ 13, 16-23; Redacted FOIA 

Documents.   

38. Disputed.  Vaughn Index; Espinel Decl. ¶¶ 14, 16-23; Redacted FOIA 

Documents.    

39. Paragraph 39 is not a statement of fact but a legal conclusion.  It is 

disputed.   Vaughn Index; Espinel Decl. ¶¶14, 16-23; Redacted FOIA Documents.   

 

Respectfully Submitted: 
 

STUART F. DELERY 
Acting Assistant Attorney General 
 

   JOHN R. TYLER 
      Assistant Branch Director 
 
      /s/ Matthew A. Josephson   
      MATTHEW A. JOSEPHSON 
      Georgia Bar Number:  367216 

Trial Attorney 
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      United States Department of Justice 
      Civil Division, Federal Programs Branch 
 
      Attorneys for Defendant 
 
DATED:  June 29, 2012 
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