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ADVERTISEMENT TO THE FIFTH EDITION.

Tws edition was prepared for the press by the lamented
Author, and is given to the Profession as left by him at
his death. Whether he had completed ‘its preparation is
not known, but the additional notes were left in the fin-
ished and perfect state which characterized all his works,
and give reason to believe that his labors were done.
The additions are not numerous, but they possess a pe-
culiar interest, as being the last contributions of the Au-
thor to that science which his labors through life had
done so much to ilustrate.

Bosron, January, 1854.
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LAW O IVIDENOE.

I PART V.

§ 268, Damaces aro given ns a compaénsalion, recomponso,
or patisfaction to the plaintiff) for an injury actually reccivod by
him from the defondant. Thoy should bo precisoly commonsurato
with the injury ; noithor more nor loss;* and this whothor it bo

to s povson or oslate.?

1 Co, Lit. 267 a; 2 Bl Comm. 438;
Roclowood v, Allen, 7 Mras, 260, Bor Bedy-
wick, J.3. Buu&y v bonaltlnon, 4 Dall. 2(l'f,
por éhippen,‘ . J. 3 8 Amor, Jur. 257,

% Binco tho first cdition of this volumo,
Br. Bedgwick has givoen to tho profesdion n
valunblo treatiso-on tho Law of Damages,
in which ho donics tho soundness of tho

neral rulo horo stated; and lays down
tho broad proposition that, “* whorover tho
clements of fiaud, mallco, grossnegligenco,
or oppression mingle in tho controversy,
tho Inw, instead of ndhering to tho system,
or oven tho langungo of compensation,
adopta a wholly different rule, 1t pormits
the d'ury to givo what it torms punitorf',
vindictive, or exomplary damages ; in oth-
or words, blonds together tho interest of
socioty and of tho aggrieved individual,
ond gives dnnngos not only to recompense
the sufferer, but to punish the og'cndcr."
Bedgwick on Damages, p. 39. However
thiis viow may appear to bo justificd by tho
general Jangunge of somo judges, and by
romarks gratultously mado in delivoring
judgmoent on other quostions, it doos not
scem supported to that extont by any ex-
press decision on 1he point,-and jg decmed at
virianconot only with adjudged cnses, but
_with eottled principles of law., This will
'bo apparent from an examination of the
nuﬁhorities on which tho learn¢d nuthor
re csl

Tu the firat case cited, in support of his

. position, that of Huckle v. Money, 2 Wils,

205, which was an astion to try tholegality
of an arrcst under a general warrant issucd
“by tho Becretary of State, the jury found

. & verdict for £300, which the dendant

roved the court to set nside ns excessive.
But the motion was denied, on the ground
that the damages were properly left at

" large to the jury; with instructions that

they were not bound to any certain rule,
bug were at liberly to consider all the cir

" enmostonces of opEression and arbi

'power by which the great constitutional
right of the plaintiff was violated, in this
attempt to destroy the liberty of the Ling-
dom. ‘All which the jury were thus per-
mitted to consider were circumstances

avation of the injury itself

goingin a
.whici {the plaintiff had received, and so
" were afimigsible under the rule as stated

iﬁgg 266, 272, of the text. The case of
idge v. Wade, 3 Wils. 18, was of tho

Damages are novor givon in rosl

eamo clnss, Xt wao troapnss for brenking
nnd ontoring tho plaintiff’s houso nnd do-
bitnching his daughtor; and thoe jury were
instructed to tako into considerntion tlio
plaintif’n loss of her sorvice, and the ox-
onses of Tor conflnoment In his houso.
'he verdict, which was for :£ 60, was com-
pluined . of as oxcossivo; but tho court
thought othorwiso,  the plaint{ff® having ro-
ceived the insult in his own house, whoro hio
hed civilly rccoived tho dofondnnt, and
ormitted him to make his addresses to
iis davghter.”  And it wna observed by
Bathurst, J., that, ““in actions of this na-
ture, and of nssaults, the circumstances of
timo and placo, svhon and where the insult
i given, requiro differont dnmages, as it
is o greater tnault to 1o beaton upon the
Royal Exchango than in a private room.””
It thus appoars that in this caso tho dan-
ageg were limited to the extent of the in.
Jury received l'ﬂ] the plaint{ff’; nnd that tho
remark of Wilmot, ©. J., véglct on by tho
Jearned anthor, wns altogethor gratis dic-
tum, In Doo 7, Filliter, 13 M. & W. 47,
which was trespass for mcsno profits, tho
only question was whether in ¢stimating
tho costs of the ojectment, ns part of tho
Hlaintiff’s damagos, the plaintiff was con-

ned to the costs taxed, or might bo al-
lowed tho costs as between attorney and
cliont. The romark of Pollock, C. B, re-
specting what aro ealled “ vindictive dam-
ages,” though wholly gratuitous, is ex-
plained by himself to mean . only that the
jury may “ take all the . circumstances into
their consideration,” namely, the circum-
stances of the injury inflicted, so far as they
affected tho plaintifi’ "The like mny be
observed of what Mr. Justice Washington
said in Walker v, Smith, 1 Wash, C. C.
R. 152 ; which was an action against the
Hlaintiﬂ"s factor, to recover the balance
uo to the plaintiff for goods which the
factor hod sold without taking collateral
seeurity, in violation of orders, the par-
chaser proving insolvent, and partial
ment only having been obtained.
question was, whether the jury might as-
sess damages in their discretion, for less
than the plaintifi’s actual loss, taking into
consideration afl the favorable circum-
sthnces on the defendant’s part ; or wheth-
er they were bound to give the plaintiff
the precise sum which he had lost by the

violation of his orders, ‘And the judge

Qb

e
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In somo of

tho Amorlenn States, tho jury  avo authorizod by statutes teo

Inatructed thom that .tho Jatter won tho
colo monsuto of domnges; romnavking,
pnanln;fly, that In suita for vindictiva dam.
nges tho jury noted without control, he-
cnuno thore waa nd legal vulo by which to
monsuro them. Iis meanjug npipm-cntly
wan, that in actlonn “sounding 1u -
ngeo,” the court had no control over tho
pound discretion of tho jury; but that
whero the damnges were susceptible of o
fixad and cortain rulo the jury svero bound
by tho instructions of the court.  'Tho cano
oi’r Tilotson ». Cheotham, 3 Johns, 6, s
also relied upon, I'his was ense for -
bel; in which the jury wero instructed by
Kont, C. J., “that tho chargo contnincd
in thoe libel wau calenlated not only to -
Juro the feclings of tho plaintlit, but to di
stroy all confidence in him as n public oiMicer ;
and in his opinfon demanded from tho
jury oxemplary damages, as woll on ac-
count of the nature of the qffence charged
inst the plaintilf, as for the protection
:;?{f:lt's character as a public officer, which ho
stated a8 o strong circumstance for tho
increaso of damnges ”’; ndding, “that ho
did not nceedd 6 the doctrino thnt the jury
ought not to punish the defendant, in o
civil suit, for the pernicious offects which o
publication of this kind was roleulated to
produce in socioty.” Iero tho grounds
of damages positivoly stated to tho jur
were express Iy_limit!;d to the degreo of
injury to the plaintiff, cither in his feclings
or in his character 28 o Public officer.
The rest is mere negation. ‘The jury weore
not instructed to consider any other cir-
cumstances than those which affected the

plaintiff’ himsclf; though these, they wera *

told, demanded oxemplary damages, In
this view, all damages, in actions, ex deliclo,
may bo said to be ezemplary, as having a
tendency to deter others from committing
the -like "injuriés, 'These instructions,
thereforo, were in nccordance with tho
Jule already stated. In sopport of them,
the Chief Justice relies on Huckle v, Mon-
oy; and Tullidge v, Wade. He also re-
fevs o Pritchard v. Papillon, 8 Harg.. St.
Tr. 1071 ; 10 Howell, 8t. Tr. 319, 370, S.
C,, wbigﬁ was cssentially a controversy
botween the crown and the people, before
“the infamous Jeffries”; who told the
jury that * the government is & thing. that
ig infinitely concerned in tho case that
makes it 8o gapularncause ¥+ and pressed
them, with disgraceful zeal, to find large
dnmages for that reason, and for their
compliance in ﬂndin(rh £10,000, which
wans the amount of the ad damnum, he
praised them as men of sense, to bo greatly

commonded for §t, 'Who rullng of that
,{mlgo. in fuvor of tho crown, will hardly
w relied upon ot this day an good nuthors
ity. DBut in Tillotson v, Chootham, tho
leorned Clidof Juntico, In saying that tho
nctunl pleomiary damages in ectlonn for
tort avo nover tho golo rulo of roscasment,
probnhly monnt no moro than this, that
tho jury wore at liberty to convider all tha
damages aceraing to the plalntiff from
the wrong done, without f.\oing cotifincd to
tlioso which are suscoptible of nvithmoticnl
computation. The xomnrk B Spencer, J.,
boyond. this was oxunjudicial, In Weort
v, Jonkina, 14 Joline, 352, whick wan tres-
ngs for beating tho plaintilMs horse to
doath, with circumestonces of groiat har-
barity, tho jury wero told that thoy * had.
o right to givo amart-money; by which:
nothing moro scoms to hnve been moant.
than that thoy might tako into consideras.
tion tho circumstances of tho erucl nct, as
cnhancing tho injury (o tho plaintiff by tho
Incoratlon of his feolings. )I,n‘tho ‘Baston
Maonufacturing Company v. Tisko, 2 Ma-
son, R.'119, the only question wna whethor
in cnso for infringing a patont, tho plaintiff
might recover, a8 part of his actunl dam-
nge, the fecs poid to his counsel for vindi- |
cating his right' in that action, Thoe ob-
scrvations of tho learned judge, quoted by
Mr, Scdgwick, were made with reforonco-
to the- practice in admiralty, in cases of
marine torts and prize where a broader
discrotion is axercised than in courts of
common law, the court frequently soitling:
in ono suit all the equities betweon the
partics in regard to the subject-matter,
The noxt case ndduced is that of Whipple |
v Walpole, 10 New Hamp. R. 130, which
wag a caso against the town of Walpols:
to recover damages for an injury arising-
from tho defective state of a bridge, which. -

the defendants had grossly neglected to: 7.1+
keop in repair. The bridge had broken: o

down. while the plaintif’s stage-conch was:

Fassing over, in congequence of which his- ~ . 7
1

orses were destroyed. The jury ware

instrueted, “that for ordinary neglect:’, - """
the plaintiff could not recover excmplary:. .o 7
doemages; but that such damages. might. - ..

be allowed in. the diseretion of the jury,
in case they believe thero had been gross:
negligence-on the part of the defendants,” -
The question geoms in fact to have been,
whether the jury were confined to the value -
of the horses, or might take into consider-
ation all the circumstances of the. injury.
The sole question beforo the court in hank.
was, whether the above instruction was,
correct; and they held that it. was. The.
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agsosy, in roal notiony, tho damagos, which by tho common law
oro givon in an aotion of trospnss for mosno profity ; but this only
convorts tho roal into a mixed nction.

ramnrk that tho _!ury mipght give * damngen
Ceyond the actual infury sustained, for tho
sn’:o of tho cxamplo,” though mratuitous
nntd unealled for, scoms qualifiod by tho
subscquent obgorvation, that the jury, in
cares of grross negligonco, “ woranot bound
to bo very cxaxt ‘n catimatingy the nmount
of dumages” ; and probably tho learned
Jjudgea moant to any no wmoro than that in
such cuses tho court would not control tho
discrotion of tho jury, hut would leave thom
at liberty to consider nll tho circumstances
of tho in:{ur » and award such dnwmages oo
thoy thought propor. Seo, to tho samo
cffict, Kondall v, Stone, 2 Sundf. 8, C. R.
269; TiM v. Culvor, 3 Hill, 180. In Lins-
Ioy v, Bushnoll, 16 Conn, R. 225, which
was a caso for an injury to tho plaintilPs
orson, occasioned by an obstruction loft
iz tho highway Ly tho wanton neglipenco
of tho dcfendant, tho quostion was, whoth-
or the jury, in the estimation of damnges,
wora rostrictod to tho loss of tho plaintifi’s
timo, and tho exponscs of his cure, &e.,
or might also allow, as part of his dam-
oges, tho necessary trouble and expenscs
. incurred in the prosecution of his remedy
by nction. And the court held that theso
Intter wero fair suhjeets for their considor-
ation. “Tho ciicumstances of aggrava-
tion or mitigation,” snid the court’; *‘tho
bodily pain; the montal anguish; tho
injury to the plaintiff’s business and means
of livelihood, past and: prospective; all
these and mnny other circumstances may
bo taken into "consideration by the jury,
" .in guiding their discretion in nssessing
damages for a wanton personal injury.
But these are not all that go to make up
the amount of damage sustained. The
bill of the surgeon, and other pecuninry
charges, to which the plaintiff has been
necessarily subjected by the misconduct of
the defendant, are equally proper subjects
of considerntion.” And it is in express
reference to the propricty of allowing the
trouble and oxpense of the remedy, that
the observation respecting vindictive dam-
ages, or smart-moncy, quoted by Mr.
Se %wick, seems to have been made.  Tor
tha learned judge immediately cites, in
support of his romark, certain authorities,
which will hereafter be mentioned, not one
of 'which wartants the broad doctrine
which iis now under consideration; and
he cenfludes by quoting from one of them
with emphasis, the admission, that # where
an important right is in question, in an
ection jof trespass, the court havo given
t

-

damagee to indemnify the party for tha ex-
pensa of establishing 3¢ ‘I'his i coneeived:
to bo tho oxteut to which tho 1nw goes, in
civil netions for damuogens, boyond tho ciy-
cumstances of tho transuction,

The learned nuthor further obsorves,
thnt tho doectrino he loys down has beon
fully ndopted by the Supreme Court of tho
United $tatos ; and cites T'racy v Bwart-
wout, 10 DPeters, R. 80, That wag an
nction of trover npzainat o collector of tho
rovenuo, for cortain casks of ayrup of su-
gar-cano, which tho fnporter had offered
to enter and bond ag tho rate of fifteen per
cont ad valorem, but tho collcetor, acting
in good faith, required bond for n duty of
threo cents por pound. Tho importer re-
fusing to do this, the goods remained in
tho handa of the defendnnt for a long time,
waiting tho decision of the Secrotary of
the Treasury ; who being of opinion that
tho lighter dutir was the legal one, they
woro accordingly delivored up to the im-
porter nt that rato of duty; but in the
mean time hnd becomo detoriorated b
growing acid. The judge of the Circuit
Court instructed tho jury, that tho circum-
stances of the disputo ought not to subject
the collector to moro than nominal dam-
agen; to which oxceptions wero taken.
The solo question on this subject was,
whother tho plaintiff was entitled to the
damages he had actually sustatned; and the
Supremo Court held that he was so entitled.
It was in reforence to this question only
that the terms exemplury and compensatory
damages were used ; tho question whether,
in any cage, damages could be given by
wny of punishment alono, not appearing
to have crossed the minds cither of the
judges or the counsel,

The last case cited by the author is that
of The Amiable Nancy, 3 Wheat. 546,
which was a libel for a marine tort,
breught by neutrals against the owners of
an American privateer for illegally cap-
turing their vessel ag & prize, and for plun-
dering the goods on board. The question
was, whether the owners of the privateer,
not having in any respect participated in
the wrong, were linble for any damages
boyond the prime cost or value of the
groperty lost, and in case of injury, for the

iminution in its valme, with interest
thercon ; and the court held, that they
wera not; and accordingly rejected the
claim for all such damages as rested in
mero discrotion. 'To what extent the
immediate wrongdoers might have been
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§ 254, All damagos. must bo the result of tho injury complained
of ; whothor it consists in tho withholding of a logal right, or the

linblo, wan & queation not beforo tho court ;

et it is to Do noted, that in tho passing
nllnsion which the lenvned judge mnkes to
thoir Hability, ho morsly eays that, in o
oult egalnst thom, it might Lo propur to go
yot further, fu the shapo of oxcinplary dam-
nges, bat does not say that it would bo;
for his nttontion wane not necessnrily drown
to that point.

Tho caso nlso of Grablo v. Mavgrave, 3
Heam, 372, has beon olsowhere ndduced in
aupport of tho rule now confrovertod. It
waa tn aetion upon tha caso, for seductlon
of tho plaintil’ duughter; in which tho
judge pormitted the pln[ntiﬁ‘ to oflor ovi-
donce both of lis own poverty and of the
pecuniary ability of tho dofondant; to
which ru{lng tho defondant took oxception.
And the court hold tho raling right; oh-
gerving, that tho futher was ontitled to re-
cover not only for the losa of scrvice, and
tho nctual expenses, but for tho dishonor
and disgrace cast upon him and his_family,
and for the loss of tho society and com-
fort of his daughter.  Clenrly this decision
was in porfect consonance with the doc-
trino in tho toxt, § 209 ; but tho remark of
tho learned judge who dolivered tho opin-
ion of the court, that, *“in vindictivo nc-
tions. tho jury aro slways pormitted to
give demages, for tho double purpose of
sotting an oxample, and of punishing the
wrongdocr,” was uncalled for by tho enso
in judgment, and therefore cannot ho im-

uted to the court. In Cook v. Ellis, 6

ill (N. Y.) R. 466, tho question scoms
to have been between actual and exemplary
damnges, in tho popular senso of thoso
words. It was an action of trespass, for an
assault and battery. Tho defendant had
already been indicted and fined $250 for
the act; and ho insisicd that this was a
bar to all further claim of the plaintiff,
“ heyond gctual damages ” ; but the jud
told the jury, that * these proceedings did
not prevent them from giving evemplary
damages, if they chose; though the fine
and payment were proper to be considered,
in fixing the amount to be allowed the
plaintiff.” The judgment is roported in &
per curiam ogimon ; but it appears that the
motion of tho defendant for & new trial
was denied ; and the court are reported as
saying, among other things, that “ smart-
money allowed by a jury, and o fine im-
posed ot the suit of the people, depend on
the same principle, DBoth gare penel, and
intended to deter others from the commis-
sion of the like crime, The former, how-

ever, becomes incidentally compensatory for.

damages, and at tho same time answers the

purposea of punlshmont.,” Ieom thin and
othor oxpresaions, it may woll bo inferrcd,
that by actual domagen tho court monnt:

thaso which wore nuscoptiblo of compute. - .

tion; and that by exemplary Qnmopges, or.

smart-monay, thoy intonded those dnmagon:

which wore givon to tho plaintiff for tho

cireumatnnees of agggrravation attonding tho,

injury ke had received, and going to-on-
hanco its amount, but which wore. left to
tho discrotion of tho jury, not belng suscop-
tible of any other rule. But as @ decision,
tho cnso oxtonds go furthor than thiy, that
in an action for trespaso to tho person, the
paymont of o fing, wpon a criminal convic-
tion for tho samo offonce, cannot go in
mitigntion of tho dwmeges to which the
Plintiff ia entitled.  The ecase of Johnson
v, Weedman, 4 Seam, 495, sometimes nlro
cited, ia gtill less to the point, It was
trovor for a horse, bajled to the defendant
for agistment, und used by him without
leave, but under circumstances ontitling
tho plaintifl to no moro than nominal dam-
ngos. And tho jury having found-for tho
defendant, the court rofused to distuxb the
verdict.  To these inay be added tho case
of McNamarn v, King, 2 Gilm. 432.

From this examination of the nuthori-
ties, ndduced in support of tho position,
that, in the cases alluded to, damanges may
be given purcly by way of punishment,
irrespective of tho degreo and circum-
stances of injury to tho plaintifl, it is man-
ifest that it hns not tho countenance of

any express decision mpon the point,,

though it has the apparent support of sov.
ernl obiter dicta, nnc{’ may scem justified by
tho terms “ excmplary damages,” “ vitdic-.
tive damages,” *‘smart-money,” and. the
like, not unfrequently used by judges, but
soldom defined.  But takon in the connee-
tion in whieh these terms have been used,
they seem to ho intended to designate in
gencral those damages only which are in-
capable of eny fixed rule, and lic-in the
discretion of the! jury; such ns damages.
for mental anguish, or personal indignity
and disgrace, &c., and these, so far only
ng the sufferer is himself affected, If more
than this was intended, how i3 the party to
be protected from a double punishment?
For after the jury shall have considered
the injury to the public, in assessing dam-
ages for an ng%mvatcd assault, or for ob-
taining goods by false pretences, or the,
like, the wrongdoers are still liable to in-
dictment and fine as well as imprisonment, -
for the same offence. See Warren ..
Anstin, 4 Cush. 273. L

‘This view of the true mesning of those.
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breach of a duty logally due to tho plaintiff. Theso which neece-
sarily rosult are tormed general damages, being shown undor tho

terma was taien by 8mith, J,, in Church-
it v. Watson, b Doy, R. 144, It was tres.
pass de bonis asporlatis, committed with
malico, and with circumstancos of peculine
aggravation, to prevent tho plaintifi from
comploting o contract for building o vos-
sol. And tho question wus, whether tho
jury wero confined to the value of thoe prop-
orty tnken, and presumptive dnmages for
tho forco only; or wiother thoy might
considor all tho agpravating circumstances
attending tho trespass, and tho plointifl®s
actunl damago sustained by it. "The court
hold the latter. * The learncd judge re-
marked, that, ** in actions founded in tort,
tho first object of a jury should bo to re-
munerate the injured party for all the real
damagoe he has sustnined. In doing this,
tho vuluo of the articlo tnken or destroyed
forms ono itom ; there may bo others, and
in this caso I think there were others.”
o then mentions the interruption and de-
Iny which occurred in building the vessel,
a8 of tho class of damages to which he al-
ludes, and adds that he shall not atteinpt
to drow the lino between consequences
which may properly ‘nflucnco n fury in
assessing damoges, and those which are so
far remoto and dependent upon other causes,
that they cannot boe taken into considera-
tion. “In addition,” ho abserves, “to
the actual damage,” (menning doubtless,
from tho connection, the direct pecuniary
damage above aliuded to,) ** which the pur-
ty sustains in nctions founded in tort, the
- jury are at liberty to give a further sum,
which is sometimaes called vindictive, some-
times exemplory, and at other times pre-
sumptive damages. These, from their na-
ture, cannot be governed by nny precise
rule, but aro asscssed by the jury, upon o
view of all the circumstances attending the
transuction.” Ho afterwards says : * Indeed
1 know of no such thing as presumplive
dawages for force. It is a wrong, for
which the law presumes damages, and the
amount will depend on the nature, extent,
and erormity of the wrong; but force par-
taukes not of the nature of right or wrong,
in such a manner that the law can raise
ﬁ!:iv,r presumption,” A similar view of the
wio ,of damages in forfs had previously
hieon; taken by the.court in Edwards ».
Beach, 8 Day, R. 447, which was trespass

for destroying a tavern-keeper’s sign; the.

plaintiff’ claiming damages commensurate
with the injury, and the defendant resisting
all bpt the value of the sign. Su, in Den.
ison v. Hyde, 6 Conn. 508, which was tres-
pass for carrying away the plaintiffs ves-
sel, the rule-was held to be, that, in tont,

“not only tho direet damago, but the prob.
ablo or inovitablo dwmages, and thosa which
reault firom the eqgravating circumstances ats
tending the act, avo proper to Lo cstimated
by the jury.” So, in Treat v. Barber, 7

onn. 1. 274, which was trcalmsn. tho de-
fendunt having broken opon the plaintift's
chegt, contniming her wenring apparel, and
used Jangungo, in rolntion to tho contents
of it, that wounded her feclinge, it wns
hield, that thege circumstances woro propor
to bo considercd by tho jury, ns agyravating
the injury, and o incrcnuing tho damnges.
In Morrills v. Tho ‘Tariff Manuf. Co, 10
Conn. R. 384, which was an action on tho
enso, the court referred to tho matico, wan-
tonness, and spirit of rovengo and ill-will,
with which tho act was done, and observed,
that “ theso circumstavces of aggravation
may, with great propricty, bo considercd
in fixing the renuneration to which the plain-
tiff"is entitled.” 'F'ho same viow of the true
meaning and limit of the term * vindictive
damages ’ wia taken by Lord Abinger, C.
B, in Brower v. Dow, 11 M. & W. 625,
which was trespnss for groundlessly seiz-
ing and toking the Rlnintiﬁ"s goods, per
uod he was annoyed and injured in his

usiness, nnd belioved to be inselvent, and
certnin lodgers left his house, &e. The
dofendant pleaded the bankraptey of the
plaintiff in gm' of the action; to which the
plaintiff domurred ; thus raising tho ques-
tion, whether the damages passed to tho
pssignees. And tho Lord Chief Baron
said : * Tlie substantial ground on which
this case is to bo decided is this, -~ wheth-
cr, on this declarntion as it stands, the
judge could give vindiclive damages for the
seizing and teking of the goods beyond their
value. Tor tho lreaking and entering it is
admitted thoy might give damages beyond
the amount of the actnal injury” ({evi-
dently meaning, beyond the injury to the
property).  “Now I think that under this
declaration the plaintiff might give ovi-
dence to show that the entering and tho
seizure of goods were made uander a falss
and unfounded pretence of u legal claim,
und that thereby the plaintiff was greatly
annoyed and disturbed in carrying on his
business, and was believed to be insolvent,
and that in consequence, his lodgersleft him,
Might not the jury then give vindictive
damages for such an injury, beyond the mere
value of the goods?” ere it is plain,
that by  vindictive damages” -the learned
judgoe intended only the damages which the
laintiff had sustained, boyond tho value of
1is goody; and not those, if any, for any
supposed injury to the public at large.
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a@ damnum, or gonoral allogation of damagoes, at tho ond of the
declavation ; for tho dofondent must bo presumod to bo awaro

Such 0150 waa plainly tho sonno in which
Mr. Justico Story uséd thio terta in Whit-
tomoro v, Cutter, 1 Gall. 483. By tho
terma ‘ nctunl danngo,’ ” said ho, “in tho
statuto (reforring to tho patent act), ovo
monnt such damages ns tho plaintifts can
actually provo, and havo in fuct snsteined,
ap contradistinguished to moro imnginary
or exemplary dumages, which, in porsonal
torts, aro sometimes given. In mere por-
sonal torts, ns assaults and butteries, defu.
mation of character, &c., tho law has, in
proper cascy, allowed the Fnrty to recover
ot merely for any actual injury, hut for
tho mental anzicty, the public degradation and
wounded sensibitity, which honorablo mon
Jel at violations of the sacredncss of their per-
suns and churacters,” It seems superflious
to state at large the peculinr cases jn which
a similar rule hns been Inid down. It was
cmphatically but briefly stated by Wil-

liams, C. J.,, in Bateman v. Goodyear, 12
Conn. R. 580, which was trespass for an

ageravated foreiblo entry, in these words :
“What then is the principle upon which
| damages are given In an action of tres.
pass? The party is to be indemnified for
what he has actually suffored ; and then all
those civcumstances iwhick give character to
the transaction aro to be weighed and consid-
ered.” He cites tho above caso of Church.
ill v. Watson, and refers to Bracegirdle v..
Orford, 2 M. & 8. 77, where tho circum.
stances of the entry into the pluintiffe
house, namely, upon a false charge of con-
cealmont of stolen goods, to the injury of
her reputation, were held roper for the
consideration of the jury;pLo Blane, J.,
remarking, “ that it is always the practice
10 give in evidence the circumstances which
accompany and give ¢ character to the tres-
pass.”  Tho party is to be indemnified ;
nothing more. But every circumstance of
tho transaction fending fo Als injury is to
be considered. At this limit the jury are
{0 Btop ; —~ a limit carefully marked by the
court in Coppin v. Braithwaito, 8 Jur, 875
They may weigh overy fact which goces to
his injury, whether in mind, body, or estate ;
but are mot el liberty to conmsider facts
which do not relate to tho injury itself,
nor to its consequences to the plaintiff. In
other words, they cannot go beyond the
issue ; which is the guilt of the defendunt,
and the damage it did to the plaintiff; for
this only did the defendant come prepared
to meet.  Such plainly was the principle
of the decision in the cases alrea y cited ;
08 it also was in Hall v. Conp. R, Steam-
boat Co., 13 Conn. R, 320, which was "’
case for an inhuman injury to n passonger ;

in Bouthard v. Rexford, ¢ Cowaon, R, 204,
which wa for breach of a promiso of niare
ringe; in Major v. Pullinm, 3 Dam, R,
502, which was trespnas quara clausum fre
agit; and in Rockwood v, Allon, 7 Muss;
254, which was cago for the defuls of the
sherifPs deputy. In nll theso cases thore
wero circumstances of misconduct and
grosd domerit on the Ipnrt of tho dofendant,
richly deserving punishment i the shnpo
of a })ccuniury mulct, and fairly aflording o
cnso for damagos on that grouud alono; yet
in nono of them do tho court intimnte to
tho jury that they mny nssesa damages for
the' plaintiff to any amount more than
commensurate with the injury which ho
sustained, Sco also Matthews v, Bliss, 23 .
Pick. 48.

The most approved text-writers, also,
Justify this rule of damages, Thus Blacke
stono, 2 Bl. Comm. 438, defincs damages
us the money “given to & man by & jury,
18 a compensation or satigfuction for some in.
ury sustained ; ns for a battcry, for impris.
onment, for alander, or for trespass,”
Hammond, Law of Nisi Prius, p- 33, lim-
its the remedy, by an action of trespass, to:
the recovery of “a compensation for the in-
Jury sustained.” T1d. pp. 43 -48.” And it is.
worthy of remark, that Ch. Baron Com ns,
in treating oxpressly of damages, nowhere-
intimates n power to assess them beyond.
this. 8 Com. Dijg, Damages, E. The
same opinion was entertained by Ll Den.-
man, who observed, that * the rinciple
on which actions are meintainablo is not.
the punishment of guilty persons, but corms.-
pensation to innocent sufferers.”  Filliter-
v. Phippard, 12 Jur, 202, 204; 11 Ad. &
EL 356, N. 8. Dr. Rutherforth, also, do-
fines “damages” with equal strictness.
‘* By damage, we understand every loss or
diminution of what /s a man’s own occa-
sioned by the fault of another.”” 1 Ruthf,
Inst. b.1,ch. 17, § 1, p. 385 (Phil. ed.),
1799. He follows Grot. Do Jur. Bel. lib.
2, cap. 17, § ii. This chapter of Ruther-
forth is a precise and luminous statement
of tho principles on which demages ought
to be computed; but nowhere counte-
nances the position of Mr. Sedgwick. In
the only passage which he has cited, as
losking that way, viz. a paragraphin § xiv.
P. 400, the author is speaking of the rule
of reparation where thero is no malico ;
and in stating the degreo of fault, he thinks
that the grossest fuults may well descrvo
funishment ; but he does not there intimate

ow the punishment should bo inflicted.
The wholo passage is as follows: “ The
obligation to make roparation for damages
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of tho nocessary concoquoncos of hio conduct, end therofore can-

not bo taken by surprise in the proof of thom,

dono by onr means in not. confined to thoso
actions ounly which are criminnl enougth to
subject us to punishmont. Though there
is no degreo of malico in an action by
which another io injured, yot it mny nrlso
from romo fanlty negleet or imprudoncs in
him who does it, or s tho occueion of its
Ixing done; and when any porson hns suf-
fcmfdmnngo, for want of his taking such
cara as ho ought to havo taken, tho samo
law which obliged him, ns far as ho was
nble, to avoid doing harm to any man, can.
not but oblige him, when ho has negleeted
this duty, te undo, as well as ho can, what
harm he has been the ecension of;; that is,
to make nmends for tho damage which an-
othor has susteined through his negleot.

“ Thoso fanlts which consist in neglect
aro sometimes divided into threo degrees;
a great fuult, which is such a negleet s
all men moy well bo suppozed nnd oughe
to guard against; o smaoll fault, which is
such n neglect as discreet nnd diligont
men are not usually guilty of; and tho
emallest fault, which is such o neglect as
tho most cxnct and most prudent tuko caro
to avoid.

“Indeed, in many instances of gross
faults, it is so diflicult to distinguish be-
tweon the mere neglect and a malicious
design, that, berides the demand of repara-
tion for damages done, some punishment
may reasonably boe inflicted upon tho per-
son so offending.

“ Bometimes, and especially in  what
may seem faults of tho lower degrees, the
damage which arises from our supposed
neglect will be found upon inguiry to
havo rather been owing to the neglect of
the person who snffers it; and then we aro
not only clear from all guilt that may sub-
ject us to punishment, but from all blame
that might oblige us to mako roparation.”
Sco Sedgwick on Damages, p. 488, note.

On the contrary, Dr. Rutherforth, a lit-
tle farther onward, in the sume book, ch.
18, expressly denics the right of the party
injured to anything more than compensa-
tion for tlic damages he has sustained.
Mo says: “ As the heirs of the eriminal
have no claim to such goods as he loses
in the way of punishment, so neither has
the jnjured person any, considered morely
as the injured person. He has indeed o
right to so much of the criminal’s goods
85 will mako him amends for tho damage
which he has suffered ; but no reason can
be given why he should have a right to
mote ; unless some positive law has given
him such aright. ‘The ends which justify
punishment will by no means extend his

Somo darongres

claim any furthor than this, The crimi-
nul, by suffering in his goods, mny bo dis-
couraged or provnntml from offending
again ; but o design to disconrngo or pre-
vent him (rom oflending n{min enn bo no
fmuml for that person whom lie hno in-

Jured by oftending onco to clatm propert

n tho goods which ho is deprived of.
Tho enda of punishment may be answored
by taking the criminal’s goods from him;
but theso onda do not reguire that the
voperty which ho loses should be vested
in the person whom hie hos injured.””  Seo
1 Rutherforth’s Inatitutes, b, 1, ch. 18,
§ xiv. p. 434,

It was solely upon this ground of com-
gnsation to the plaintift for the injury to
via feclings by tho vory insulting com{uct

of tho defrndant, that tho vordict was held
rood in Mcrest ». Harvey, 6 Taunt. 442,
i.rl. Keayon has sometimes been quoted as
having snid, that though a plaintil mny
not havo sustained an injury by adultery,
to o given nmount, yct that largo damagcs,
for the snko of public oxample, should bo
given. And this supposed opinion of his
was niluded to in tho case of Markham v.
Yawcett, But Mr. Erskine, who was for
the plaintiff” in that action, protested that
“he never said any such thing.” *“He
snid that overy plaintiff hiad a right to re-
cover damazes up to the extent of the tnju

he had received; and that public examplo
stood in tho way of showing favor to an
adulterer, by reducing the demages below
the sum which the jury would otherwise
consider as tho lowest compensation for the
wrong.” 2 Erskine’s Specches, p. 9. The
general role, as thus limited, was recog-
nized in Gunter v. Astor, 4 J. B. Mooro,
p- 12, where the defendants, who were ri-
val manufacturers jn the same trade with
the plaintiff, had invited his company of
gervants to a dinner, got them intoxicated,
and induced them to sign an agreement to
leave the plaintiff’s service and enter their
own, which they did. The action wns in
case for conspiracy; and Ld. C. J. Dallns
“left it to the jury to give damages com-
mensurate with the injury the plaintiff’ had
sustained,” A new trinl wns moved for, on
the ground, that as the plaintiff’s men
worked by tho picce only, and not by a
contract on time, the plaintiff was entitled
to damages only for the half-day they
spent at the dinner; whereas tho jury
had given £1,600, being the proved value
of two years' profits. But the motion was
denied, on the ground that the plaintiff was
entitled to recover damages for the loss he
actually sustained by their leaving him at
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oro always proswmed to follow from tho violation of uny right
or duty impliod by law; and thereforo tho law will in such cases

that critienl period, of which the juty woro
tho 'propor and exelusivo judges,  lero
was o ¢aso of gross froud and aggravated
wrong, particularly dangerous in o manu-
ﬁmtur’lnu community ; and yot no ono pre-
tended that tho plaintil had n right to
greator domnges tllmu ho hnd himsclf sus-
tained, howover dosorving tho defondants
might be of n heavy pecuninry mulet, by
way of examplo. A subisequent caso, par-
alle] to this in its principles, is that of Wil-
linms v. Currio, 1 M. G. & 8. 84l; in
which, though n ease of aggravated and
nnnoyiny treapnss, tho jury wero restricted,
jn their award of dumages, to @ fair com-
pensation for the fnjurg sustained, Sco also
Sears v. Lyons, 2 Btark. R. 317, which
wng trcsfmss for breaking the plaintiff's
closo and poisoning his fowls; whoro tho
jury wero cautioned to guard their feel-
ings ngainst the impression likely to havo
been made by the defendant’s conduct.
The rule of damnges, as limited by the
cxtent of tho injury to tho plaintiff, was
tho samne in tho Roman civil law. Seo 1
TDomat’s Civil Law, pp. 426, 427, book 3,
tit. 5, § 2, n. 8, and notes; Wood’s In-
stituto of the Civil Law, book 3, ch. 7,
pp. 258~ 264, and tho places there cited.
Tho broad doctrine stated by Mr. Sedg-
wick finds more countcnance from tho
bench of Pennsylvania than in any other
quarter; and yet even there it can havdly
be said to have been adjudged to bLe the
law, as may be scen by the cases decided.
The carlicat, usually referred to, is Som-
mer v, Wilt, 4 §. & R. 19, which was an
action on the cese to recover damages for
the malicions abuse of legal process, in
which the jury found for the ’Flnintiﬁ',
asgessing damuges at $9,500. The caee
cnrre before tho court in bank, on o motion
to set nside the verdict, on the ground that
the damages were excessive ; but the mo-
tion was refused for the express reason
that “all the facts and cirenmstances ™ of
the case ‘“were fairly submitted to the
Jury, to draw their own conclusion ” ; and
that * there were circumstances from which
the jury might have inferred malice, and
evidence which satisfied them that the ruin
of the plaintiff" was occasioned by an act of
oppression, and many aggravating circum-
stances of uscless severity.”” This case,
therefore, is in strict accordance with the
rule as we havo stated it, the damages be-
ing reforred to the extent of the wrong
done to the plaintiff. When, thercfore,
the learned judge, in the course of his
judgment, remarked, that the standard
of ges in actions of that nature “ was

not oven nmattor of moro compennntion to
tho party, but an examplo to doter oth-
cry,” tho romark was not called for by tho
question beforo him, but was ontlrely ox-
tn}Jndicinl. This cnso was cited and itn
gr nciplo approved, in IXubn v, North, 10

. & R. 309, 411 in which the coust
granted « now trinl beenuse of excemsive
damages, in an nction against tho sneriff,
whore lio honcestly intondel to perform
his duty, and the jury were plainly mig-
takon.

{Of n similar chiarncter wna tho obscrva-
tion of Mr. Justice Grier, in the Into caso
of Stimpson v. The Rail Roads, 1 Wallaco,
164, 170. It was an action on the cuse for
violation of tho plaintiff’s patont-right;
and the question was, whethor the plin-
tiff 's actial costs out of pocket in prose-
cuting tho snit might bo included by tho
jury in their cstimation of damages.
jearncd judge, in delivering his opinion in
tho negative, incidontally said: *“It is a
well-scttled doctrine of the common law,
though somewhat disputed of late (10 Law
Reporter, 49), that a jury, in actions of
trcsfmss or tort, may inflict exemplary or
vindictive damages, upon a defendnnt, hav-
ing in view tho enormity of the defendant’s
conducg, rather than compensation to the
plaintifi” ‘This romark was clearly gra-
tuitous, it being irrelevant to the point in
judgment.)

The strongest case in favor of giving
damages to the plaintiff boyond what he
has sustained is that of McBride v. Me-
Laughlin, 6 Watts, 375, which was tres-
pass against a judgment-creditor, for a wil-
ful and malicious abusec of process, in the
lovy of his execution against two joint
debtors, * under circumstances of peculiar
injustice and oppression.” It appeared
that the oppression was in fact meditated
not against the present plaintiff, but against
the other debtor, to whom the property
taken was supposed to belong; and that
the presont plaintiff had been joined in the
judgment by mistake ; and it was set asido
as to him. The question was, whether tho
defendant’s malice and misconduct in the
transaction could be taken into the estima-
tion of damages, inasmuch as it was not
intended against the plaintiff. The judge
ruled that it might; and his ruling was
sustained by the court in bank. There
was no discovery of error or mistake by

- the creditor, and consequent apology, dur-

ing the oppressive transaction; but the
whole was carried out to its final consum-
mation, in the most insolent and cruel
manaer. The case, thercfore, falls within

Tho .
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But. whero

tho damages, though the natural conscquoncos of tho act com-

our rulo, that tho jury mny consldor all tho
circumatances affecting tho plaintitl, eithor
in mind, body, or cstate, and award him
damagea to the oxtent of tho injury done
fo hiws In clthor of thoso vespeets, Surely,
ifA urlts in B’ fico, on 'Chango, it docs
not diminish the disgraco, nor, of courne,
tho oxtont of tho injury, for him aftorwards
to sny that ho mintook B for C. Tho
crowd that saw tho indignity mny nover
como to tho knowledgo of this fuet, nor
dooy it lessen tho pain inflicted upon hia
foolings at tho timo. 1In both cnscs, as in
ali others, the evidence is conflned to the
principal fact, with all its nttonding circum-
stances, stamping its character, and nffect-
ing tho purty injured. 1In tho cnse we have
just cited, howaever, the learned judgo does
scem to plnce the decision of tho court on
tho ground that, in certain offences ngainst
morals which would otherwise pass with.
out roprehonsion, “tho providence of the
courts” permits the private romedy to be-
come an instrument of public correction.
‘We any seems to place it; for he nlso uscs
oxpressions which cqually indicate o re-
linnco upon the rule which confines the
jury to the cvidenco nffecting the pleintiff
alone. Buch, for cxample, is tho conclud-
ing sentonce of his judgment: * The de-
fendant was Fuilty of wilful oppression, and
he is properly punished for i2.” Oppres.
sion of whom? Clenrly the plrintitf, and
no other. Our limits will not permit an
extended oxamination of all that fell from

the court on this occasion; bunt with the-

profound respect we sincercly entertain for
that learned ggnch, wo may bo ollowed to
question the accuracy of the assertion, that,
in an action for seduction of a daughter,
the loss of service is the only legal ground
of damages to the Plaintiﬁ‘. It is true, it
was stated by Ld. Ellenborough, in 1809,
to be difficult to perceive the legal propri-
ety of extending the rule beyoud that; yet
he confessed the practice of so extending
it had become inveterate; and nccordingly
he instructed the jury also to consider tho
injuiry to the plaintiff’s parental feelings ;
and the rule has for many years been well
settled, that in this, as in other wrongs,
the wounded feelings, the loss of comfort,
and the dishonor of the plaintiff, resultin

froin the act of the defcnstmt, form a lega
ground of damnges, as part of the tronsac.
tion complained of. The grounds of the
action for seduction wore recently exam-
indd in England, in Grinnel ». Wolls, 7

M. & Q. 1023, and tho damnges oxplicitly
ndmitted to bo pivon na compensation ; not
limited, however, to tho netual vxponditure
of tho plaintifi’s money, but givon accord-
ing to oll tho circumatances of agpgrava-
tion in tho particular cose.  Theso nro con-
sequences of the delendant’s wrongful net,
dono to the plaintiff, to his injury; and it
in for theso, and not for the outrage to tho

ublic, thnt dnmages ave given.  Seo post,
Eﬁ?u, and casca thore cited, Androws v,
Askoy, 8 C. & 1. 7. Tho case of Bonson
v. Frederick, 3 Buarr. 1845, cited in Me-
Bride ». McLaughlin, was not a caso of
damoges given for the sako of oxample, It
was an action against o colonel, for ordor-
ing a privato to bo whipped out of apito to
his mnjor, who had given tho man o fur-
lough, Tho jury gave him £1560; and
tho court refused to sot aside the vordict
for ‘excossivenoss of damages, beeauso tho
man, “ though not much hurt, indced, wns
scandalized and disgraced by such s punish-
ment.”

It is worthy of remark, that in Wynn
v. Allnrd, 5 Watts & Serg. 524, which was
trespass for n collivion of vehicles on the
rond, tho same learned court of Pennsylva-
nin very I:ropcrly held, that the drunken-
ness of the defendant was admissible in
ovidenco, to determine tho question of neg-
ligonce, wheru the proof was doubtful;
but “ 1ot to inflamo tho damages.” Why
not, if it was * an offence against mornls ”* 2
For it cortainly must have been deemed
such an offence. And in Rose v. Story,
1 Barr, R. 190, 197, in trespass de bonis
asportalis, whers the .{nry had beon allowed,
in addition to the value of the property, to
give such further damages as * under ail the
circumstances of the case, as argued by the
counsel, they might think the plaintiff en-
titled to demand *’; the same court held
the instruction wrong, s giving the jury
* discretionary power without stint or limit,
highly dangerous to the rights of the de-
fendant,” and * leaving them without any
rulo whatever.”

The subject of vindictive damages bas
recently been before several other Amer-
ican tnbunals. In tho Circuit Court of the
United States, in Taylor v. Carpenter, 10
Law Reporter, 35, 188; 2 Woodb. & Mi-
not, 1, 21; which was case for counter-
foiting the plaintift’s rirarks on goods of the
dafenﬁ:mt, in which Sprague, J., had in-
structed the jury to give exemplary dam-
nges, for the sake of public example; the

1 Whittemors v. Cutter, 1 Gall. 443, per Story, J. And see Sedgwick on Damages,

Ch. I1,
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plainod of, aro a0t tho necessary result of it, thoy aro terimod
gpecial damagen; which tho law docs not imply; and, thorofore,

verdict wan allowed to stand, as it appeared
that the jury had not givon more damages
thean, upon computation, tho plaintit had
nctually sustained, DBat Woodbm;i(. J., in
giving judgmont, rofurred to tho doctrine
as atated in tho toxe of this work, and in
3 Am. Jur. 287 - 308, without dlsapproba-
tion ; and Sproague, J., with groat candor
dcelared, that he had becomno satisfled that
his ruling upon this point, at tho trinl,
was wrong. And it is worthy of note, that
in o similar caso, namely, an action on thoe
caso for counterfoiting tho plaintiff ’s trade-
mnrke, rocently dotormined in Lngland, it
was held, that tho proper rule of domages
was tho actual injury sustained by tho

laintiff; and it was observed by Coltman,

., that it wouid not havo been at all un-
rcasonablo for the jury to have found dam-
ages to tho amount of the profit mado by
tho defendnnt upon tho transaction in ques-
tion. Iut thero was no.intimation that it
was in any viow of the easo lawful to go
furthor. Rodgors v. Nowill, 11 Jur. 1039,
8o, in n later cnse, which was trespass
against two, one of whom had acted from
bad motives, and tho other had not, it was
held that tho damnages ought not to bo
assessed with reforence to the act and mo-
tives of the most guilty or the most inno-
cent, but according to the whola injury which
the plaintiff° had sustained from the joint
trespass.  Clark », Nowsam, 1 Exch. R.
1914 In the Supremo Court of New York,
in Whitney v. Hitchcock (see 10 Law
Rep. 189, sinco regortcd in 4 Denio, 461),
which was case, by a father, for an atro-
cious asseult and battery upon his young
doughter, tho question directly in judg-
ment was, whether, in the case of & wrong
punishable criminally, by indictment, the
plaintiff, in & civil getion for the wrong,
was entitled to recover greater demages
than he conld prove himself to have sus-
tained ; and tge comrt, having before it
such of the foregoing discnssions as were
published in the Law Rep. Vol. 8, pp. 529 -
542, decided that he was not. The point
wos also incidentally raled in the same
manner by Cushing, J.,, in Meads r. Cush-
ing, in the court of Common Pleas in Bos-
ton. Sece 10 Law Rep. 238, In Austin
v. Wilson, 4 Cush. 278, which was an ac-
tion on the case for a libel, the judge in
the court below instructed the jury that
this was not a cese in which exemplary or
punitive damages conld be given ; to which
the plaintiff took exception. The opinion
of the Supreme Judicial Court on this

oint was delivered by Metcalf, J., in the
ollowing terms : “ We are of opinion that

tho jury worc rightly instructod that tho
damages, in this case, munt by limited to
a_componsation for tho injury recoived,
Whothor oxemplary, viudictivo, or puni-
tive damnges — that Is, damages boyond a
componsation or satisfaction for tho ploin-
tiff’s injury — can over bo legnlly awarded,
a0 an cxamplo to dotor othors from com-
mitting » similar injury, or ns n punish-
mont of tho defondant for his malignity,
or wanton violation of nocial duty, in com.
mitting tho injury which is the subject of
tho suﬁ, is o question wpon which wo nro
not now required nor disposed to exprcss
on opinion. The arguments and tho
nuthoritics on both sides of tho question
are to bo found in 2 Greenl. on Ev., tit.
Doamages, sod Bodgvick on Damages, 39
et seq.  If such danmeges aro ovor recover-
able, wo aro clearly of opinion that they
canntot bo recovored in an action for nn
injury which is also punishable by indict
ment; as libel, and assnult and battery.
If thoy could be, the defendant might bo
punished twice for tho same act, 'Wo de.
cide the present case on this single groun .
Beo Thorloy v. Lord Kerry, 4 Taunt. 355 :
Whitney v. Hitcheock, 4 Denio, 461 ; Tn,y-
lor v. Carpentor, 2 Woodb. & Min. 122,
The obscurity in which this subject has
been involved has arisen chicfly from the
want of accarncy and care in the use of
terms, and from a reliance on casual ex-.
gressions and obiter dicta of judges, as
cliberate exypositions of the law, instead
of looking only to the peint in judgment.
In most of the casecs in which the terma
“vindictive damages,” “exomplary dam-
ages,” and “smart-money * have been em-
ployed, they will bo found to rofer to the
circumstances which ectually aeccompanied
the wrougful act, and were part of the res
gesie, and which, therefore, though not of
themselves alone constituting a substan-
tive ground of action, were proper subjeets
for the consideration of tho jury, because
injurious to the plaintifft. When the lan-
guuge ased by judges in this connection is
nid out of the case, as it ought to be, the
Eosition, that criminal punishment may
o inflicted in a civil action, by giving to
the plaintiff a compensation for an injury
he nover received, and which he doecs not
ask for, will prove to have little counte-
nance from any judicial decision. The
contrariv is better supported, both by the
principle of many decisions, and by the
analogies of the law. [Sce Chubb v. Gsell,
34 Penn. 114, ll? Itis held by a mnjori{y
of the court in Taylor v. Church, 8 N, XY,
460, an action for libel, that instructions to

e a Bs



208 LAW OF LVIDENOE. [PART ¥V,

in order to provont a surpriso upon tho defondant, thoy must bo
particularly specified in the declaration, or tho plaintiff will not
bo permitted to give evidenco of them at tho trinl! But whore
tho spociel damago is proporly alloged, end is tho natural conge-
quonce of the wrongful act, the jury rany infor it from tho pringi-
pal foct. Thus, whore tho injury consisted in firing guns so
neor the plainti(f’s decoy pond as to frighton awny tho wild
fowls, or provent thom from coming thore; or, in maliciously
firing cannon at tho natives on the coast of Africa, wheroby thoy
were provented from coming to trade with the plaintiff; these con-
sequences wero hold to bo well inforred from the wrongful act.?

§ 256. In trinls at common law, the jury are the proper judges
of damages ; and whore there is no certain mensure of damages,
the court, ordinarily, will not disturb their verdict, unless on

grounds of prejudico, passion, or

tho jury that if thoy were satiafled that the
dofondant was infiuenced by actual malice,
or n dcliborato intontion to injure tho
plnintiff, thoy may give, in addition to a full
compensation, “such furthor damages as
aro suited to the aggravated charactor
which the act sssumes, nnd as aro neces-
sary asan exnm?le to deter from the doing
of such injuries,” were correct. And the
rinciple 18 said to bo well cstablished in
Fnglish.and American courts, that the jury
may give damages, ““not only to-recom-
pense the sufferer, but to punish the offond-
er.” In Hunt o Bennett, 19 N. Y. 174,
where the court below charged the jury
that *“ the plaintiff was not only entitled to
recover to the full extent of the injury dono
him, but o jury might go further, and, if
the circumstances of the case warranted it,
increase the amount of damages as a pun-
ishment to the slanderer,” the counsel for
the defendant was stopped by the court
and informed that the question had been
settled against bim in that court in unre-
rted cases, the last of which (Keezeler v.
hompson} was decided in Decernber, 1857.
The whole court concurred in deeming the
question at rest. In Hopkins v. Atlantic
& St. Lawrence Raijlw., 36 N. H. 9, an
: &ction by the husband for an injury to the
wife throngh the negligence of the compa-
ny, it wag held that the jury may give ex-
emplary damages, in their discretion, where
the injury was caused by the pross negli-
gence of the company in the management
of their trains.]
, 11 Chitty on Plead. 328, 346, 347
(4th cdit.) ; Baker v. Green, 4 Bing, 317;
Pindar v. Wadsworth, 2 East, 154 ; Arm-

corruption in the jury.? If they

strong v. Perey, 6 Wend, 538, 539, por
Marcy, J.; 2 Stark. on Slander, 55 -0568
62 -66,] by Wendell; Dickinson w.
oyle, 17 Pick. 78. In an nction for
breach of a specinl agreemont respecting
tho assignment of a cortain loase and fix-
tures, under the allogation that the plain-
tiff “ had beon necossarily put to great ex-
pensos,” ho was permitted to give evidence
of charges which ho had becomo liable .to
gay an attornoy, and a value for work
onein respeet to the premises in question,
though the charges wore not paid until af-
tor tho action was commenced. Richards’
son v. Chassen, 84 Leg. Obs, 883. [Inan
action of tort against a corporation for a
personal injury by their locomotive engine,
the plaintifi’s occupation and means of
earning support are not admissible in evi
dence to incresse the damages if not spe-
cially averred in tho declaration. Baldwin
v. Western R. R. Corp, 4 Gray, 338.
‘Whether such evidenco would be admissi-
ble in dny form of declaration, quere,
Ibid, In an action by o father for the se-
duction of his daughter, damnges to the
plaintif’s feelings may be recovered, though
not specially alleged in the declaration.
Phillips ». Hoyle, 4 Gray, ﬁ?.l.]lp,; ,

2 Carrington v Taylor,”11,Linés, 571;
Keoble v, Hickeringill, Id, 674, 511 Mod.
74, 130; 38alk.9; Holt, 14,17,19,8.C.;
Tarleton v. McGawley, Peake's Cus, 205.

8 Gilbert v. Birkinsham, Lofft, R. 771,
Cowp. 280; Day v, Holloway, 1 Jur, 794;
Kendall v. Stone, 2 Sandf. 8. C. R, 269;
for unless it evinces partislity, or o mis-
take in principle. Treapor v. 7
9 Cush. 228.]
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aro unable to agree, and tho plaintiff has ovidontly sustained some
-damagos, tho court will permit him to tnko a vordiet for o nomi-
nal sum.!  Gonorally, in nctions upon contract, whore the plnin-
tiff fhils in proving tho amount duo, or tho preciso quantity, ho
can recover only the lowest sum indicated by tho ovidence. Thus,
whoro dolivery of o bank-noto waseiioV3dy but its donomination
waa not shown, the jury wer ; righthy Mnstfucted to presume it
to bo of tho lowost denominagitn jpdettoulafitald  So, in assumpsit
by a liquor merchent, whofo fh dolimi’?‘ of WY ral hompers of
full bottlos was proved, b et't"{oir ,'qqﬂ%onta,wbr, not shown, the
51

jury were dirccted to pro Q\*gﬁﬁt they*giefiinod porter, that
boing the cheapest liquor in windj &%ﬂi\?ﬂ. dozlt.®

§ 266. The damago to be reco st always be the natural
and proximate conscquence of the act complained of. This rulo
is 1aid down in regard to special damago; bat it applios to all
demago.t Thus, where the defendant bad libelled a performer
at a placo of public enteriainment, in consequence of which she
refused to sing, and the plaintiff alleged that by reason thereof the
receipts of his house were diminished, this consequence was hold
too remote to furnish ground for a olaim of damages.® So, whero

1 Feizo v. Thompson, 1 Tannt. 121; [Bond
v. Hilton, 2 Jones, Law (N, C.), 149; Owen
v. O'Riolly, 20 Miss. (5 Bennott) 603.]

2 Lawton v. Sweeney, 8 Jur. 964.

8 Clunnes v. Pezzy, 1 Campb. 8.

4 Sco Sedgwick on Damnges, ch. iii.;
[Post, § 261 ; Marble v. Worcester, 4 Gray,
395 ; Miller v. Butler, 6 Cush. 71 ; Wat-
gon v. The Ambergate Railway Co., 3
Eng. Law and Eq. 497.]

¢ Achley ». Harrison, ! Esp. R.48; 2
Stark. on Slander, pp. 64, 65. And see
Armstrong v. Percy, 5 Wend. 538, 539,

or Marcy, J.; Crain v. Petrio, 6 Hiil
iN. Y.} R. 522 ; Downer v. Madison Co.
ank, Id. 643. [* The rule has not been
uniform or very clearly settled as to the
right of o party to claim a loss of profits
a3 & part of the damages for breach of a
cial contract. But wo think there is a
istinction by which all questions of this
sort can be casily tested. If the profits are
such as would have accrued end grown out
of the contract itself, as the direct and
immediate results of its fulfilment, then
they would form a just and proper item of
damages to bo recovered against the delin-
uent party upon a breach of the agreoment,
hese are part and parcel of the contract
itself, and must have been in the con-
templation of the parties when the agree-

ment was entored into, Dut if they aro

such o8 would have been realized by the
party from othor independent and collat-
eral undertakings, although entered into
in consequence and on the faith of the prin-
cipal contract, then thoy are too uncertain
and remote to be taken into consideration
as a part of the damnges oceasioned by the
breach of the contvact,¥ By Bigelow, J.,
in Fox v. Harding, 7 Cush. 522 ; Master-
ton w. Brool;l{ﬂ, 7 Hill, 61; Chapin ».
Norton, 6 McLean, 500.) [* In Hadley.v,
Baxendale, 9 Exch. 341, a leading case in
‘Englang, the rule was laid down as follows
by Alderson, B: “ Where two parties have
made o contract which ono of them has
broken, the damages which the other part

ought to receive in respect of such brenc

of contract should be such as mny fairly
and reasonably be considered either aris-
ing nuturally, i. e. according to the usual
course of things, from such breach of con-
tract itself, or such as may reasonably be
supposed to have been in the contempla-
tion of both parties at the timo they made
the contract as the probable result of the:
breach of it.” In this case tho plaintiffs,.
the owners of o flour-mill, sent & broken
jron shaft to an offico of tho defendants,
who were common carriers, to be conveyed
by them ; and tho defendants’ clerk, who
attended ot the office, was told that the
mill was stopped, that tho shaft must be
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tho defondont asgortod that tho plaintiff lied cut his wostor's
cordago, and tho plaintiff allegod that bis mastor, bolioving tho
assortion, had thoroupon dismisscd him from his sorviee ; it was
hold, that the discharge wos not o ground of action, sinco it was
not tho natural consequonce of the words spokoen.! 8o, nlso, it has
been hold that, in assumpsit for breach of o promiso to marry,
ovidenco of soduction is not admissible, in aggravation of dam-
ages.?  And in trospass quare clausum fregit, for dostroying the
plaintiff’s foncos, it was held that the moasuro of dawagoes was the
cost of ropairing the fences, and not tho injury resulting to the
subsequont yoar’s crop from tho dofect in the fonces, long after

tho plaintiff had knowledge of tho fact.?

§ 2567. In cases of contract,

dolivered immediatoly, and that o speeial
ontry, if necessary, must bo mado to haston
its dolivory ; and tho delivery of tho broken
shaft to tho consignee to whom it had
been sent by the plaintifls, as o pattern by
which to mako o new shaft, wos delayed
for an unreasonable time; in conscquonco
of which the plaintiffs did not receive tho
new shaft until after the timoe thdy ought
to have received it, and thoy were conse-
quently unable to work their mill from
wont of the now shaft, and theroby in-
curred o loss of proflts. Held, under the
circumstances, such loss could not bo' re-
covered in an action against the defond-
ants as common curiers. Recognizing
Hadley v Baxendale as tho leading au-
thority, it was held in the Queen’s Bench,
Smeed », Ford, 6 Jur. (N. 8.) 2901,
where the plaintiff, a° farmer, contracted
with defondant, an ogent for the salo of
thrashing machines, for the purchase of a
thrashing machine, to be delivered on
the 14th of August, and defendant was
eware of the particular purpose for which
it wns ordered, and the machine was not
delivered on that day, and plaintiff, being
led by the promises of defendant to expect
that it would be dclivered from day to
dzy, abstained from hiring it elsewhore,
that plaintiff was entitled to recover, in an
action againgt defendant, forloss sustained
by injury to his wheat by a fall of rain,
and for expenses incurred in carting the
wheat and thatching it, and for the cost of
kiln.drying it, but not for loss by a fall in
the market~-price of wheat.)

1 Vickars v. Wilcocks, 8 East, 1. This
case,f however, is said to have been doubted,
8 Jur. 876, l;mr Parke, B. See also 1
Smith’s Leading Cases, pp. 203 - 804, and
caseg there cited; 1 Stark on Slander, p.
205..

if tho partics thomsclves have

2 Weaver v, Bachert, 2 Barr, R, 230.
And sce Hay v. Graham, 8 W, & 8. 27.
[Loss of timo nnd oxpenses incurred in
proparations for marringo nre grounds of
damago directly incidental to a breach of
promiso of marringe; but thoy aro strictly
incidental, nnd nre not pi:rounda of special
damnge. Smith v. Sherman, 4 Cush.
414,

g ]Lokcr v. Damon, 16 Pick.284. [A
orgon who puts n libel in cirenlation is
iablo to nll the natural and probable con-

scquences of so putting it in circulation.
M%lcr v. Batler, 6 Cush., 71. Where o
horse drawing o vehicle, and driven with
duo care, becomes frightened and oxcited
by the striking of the vehicle ngainst a
defect in the hiphway, frees himself {rom
the control of his driver, turns, and, at the
distance of fifty rods from the defect,
knocks down o person on foot in the high-
way, and using reasonable care, the city or
town obliged by law to keep the high-
wny in repair 18 not responsible’ for the
injury so occasioned, though no other
eanse intervene between the defect and
the injury. Marblo v. Worcester, 4 Gray,
395. A prize was offered for the best
plan and model of a cortain machine, the
plans and models intended for the con’ipe-
tition to be sent by a certain day. The
plaintiff sent o plan and model by a rail-
way company, which by negligence did
not deliver the ]ilnn, &c., until after the
appointed day. In such o case, the pro
er easurg of damages wounld secem to be
the value of the labor mnd materinls in
making the plan and model, and not the
chanco of obtaining the prize, this being
too romote o ground for domages. Wat-
son v. Tho Ambergate, &c. Railway Co.,
3 Eng. Law and Eq. 497.]
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liquidated the damages, the jury aro bound to find tho nmount
thus agreed. But whothor the sum stipulated to be paid upon
breach of the agrooment ig to bo takon ag liquidated damnges, or
only os o ponalty, will depend upon the intont of tho partics, to bo
ascorlained by « just intorprotation of tho contract. And here
it is to bo observed, that tho policy of tho law doos not regard
penaltios or forfeitures with favor; and that equity relicves against
them. And therofore, bocause, by treating the sum as o moro
ponalty, the caso is open to rolief in oquity, according to the
notual damages, tho sum will genorally bo so. considered ; and
tho burden of proof will be on him who claims it as liquidated
doemages, to show that it was intended as such by the parties.]
This intont is to be ascertained from the wholo tenor and sub-
jeet of that agrcomont; the more use of the werds ¢ penalty,”
¢ forfoiture,” or “liquidated demages,” not being regarded as
at all decisive of the question, if the instrument discloses, upon the
whole, a different intont.? :

§ 2568. The cases in which the sum has been treated as a pen-
alty will be found to arrange themselves into five classes, fur-
nishing certnin rules by which the dntention of the parties is
ascertained. (1.) Whero the partics, in the agreement, have
éxpressly declared the sum to be intended as a forfeiture, or pen-
alty, and no other intent is to be collected from the instrument.?
(2.) Where it was doubtful whether it was intended as a penalty,
or not; and o certain damage, or debt, less than the penalty, is
made payable, on the face of the instrumentt (3.) Where the
agreement was evidently made for the attainment of another
object, to which the sam specified i8 wholly collateral. This rule

1 Tayloe v. Sandiford, 7 Wheat. 17, per
Marshall, C.J. Mr. Evans scems to have
been of the contrary opinion. 2 Poth.
Obl. 71, 82, 86, by Evans. Wherover

damages, it must be sued for in debt, or
indebitatus assumpsit. Davies v. Ponton, 6
B. & C. 221 ; Bank of Columbia». Pattor-
gon, 7 Cranch, 303.

there is an agreement to do a certain thing
under a penalty, the obligee may either
sue in debt for the penalty, in which case
he cannot recover more than the penalty
and interest, but may upon & hearing in
equity recover less; or, he may sue in
covenant, upon the agreement, for the
breach thereof, disregarding the penalty;
in which case he may generally recover
movre, if he has suffered more. Harrison
v. Wright, 13 East, 342 ; Bird v. Randall,
1 Douy, 373; Winter v. Trimmer, 1 BL
Rep. 395;  Astley v. Weldon, 2 B. & P.
346. Ifthe sum is claimed as liquidated

VOL. II. 16

9 Davies v. Penton, 6 B. & C. 224, per
Littledale, J.; Kimble v. Ferren, 6 Bing.
141 ; 2 Story on Fq. § 1318.

8 Astley v. Weldon, 2B, & P. 346, 350;
Smith v. Dickinson, Id. 630; Tayloo v.
Sandiford, 7 Wheat. 14 ; Wilbeam v. Ash-
ton, 1 Campb. 78; Orr v, Churchill, 1 H.
BL 227 ; Stearns v, Barrett, 1 Pick. 451 ;
Denn 9. Cumming, 3 Johns. Cas, 297;
Brown v, Bellows, 4 Pick, 179.

¢ Astley v. Weldon, 2 B, & P. 350, per
Ld. Eldon. And sce the observations of
2Best, C. J., in Crisdee v. Bolten, 3 C. & P.

40,
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has beon applied, where tho principal agroomont wag, not fo trado
on o cortain const ;! to lot the plaintifi have the ugo of a cortain
building ;2 or, of certain rooms;? and not to soll brandy, within
cortnin limits ;4 but tho difforonco botwoen these and somo othor
cnses, which have boon regarded as liquidated damagos, is not
vory cloar. (4.) Whore the agreomont containg scveral matters
of different degrecs of importance, and yot the sum named is paya-
blo for the broach of any, oven the loast. Thus, whoro the agree-
mont was, to play at Covent Gardon, and conform to all the rules
of the ostablishmont, and to pay onc thousand pounds for any
broach of them, es liquidated damages, and not as a ponalty, it
was still hold as a ponalty only.? (5.) Whoro the contract is
not under seal, and the damages are capable of being certainly known
and cstimated; and this, though the parties have oxpressly de-
clared the sum to be as liquidated damages.®

§ 269. On the other hand, it will be inferrod that the parties
intended the sum as liquidated damages, (1.) Where the damages
are uncertain, and are not capable of being ascertained by any satis-
factory and known rule; whether the uncertainty lies in the
nature of the subject itself, or in the particular circumstances
of the case. This rule has been applied, whero the agreoment was
to pay o cortain sum for each week’s neglect to repair a build-
ing ;7 for each year’s neglect to remove & lime-kiln;® for not
manying the plaintiff;? for running a stage on o certain road, in
violation of contract ;1 for breach of a contract not to trade, or

practise, within certsin limits;1

1 Perkins ». Lyman, 11 Mass. 76.

2 Merrill », Merril}, 15 Mass. 488,

8 Sloman ». Walter, 1 Bro. Ch. C. 418,

* Hardy v. Martin, 1 Bro. Ch. 419,

& Kemble v. Farren, 6 Bing. 141 ; Boys
v. Anecell, 5 Bing. (N. C,) 390; 7 Scott,
364; Corrington v. Laing, 6 Bing. 242,
{* But sce Lampman v. Cochran, 16 N, Y.
275, as to the rule when all the conditions
are to be performed simultaneounsly. Also
21 N. Y. 263.] 'There are, however, some
vages in which it has been spid that, where
* the parties expressly declare that the sum
.i3 to be taken as hquidated dameges, it
shall be so taken. Seo Hasbrouck v. Tap-

en, 15 Johns. 200; Slosson v. Beale, 7
ohns. 72 ; Reilly v. Jones, 1 Bing, 302;
Goldsworthy v, Strutt, 35 Leg. Oba. 540.
But this rule, it is counceived, onght to beo
ag?lied only where the meaning is not
otherwisa discoverable ; since it rung coun-
ter to the general policy of the law of

and for not resigning an office,

equity, and to the statutes which provido
for rclief against forfeitures and penalties
in the courts of common law,

8 Pinkerton v, Caslon, 2 B. & Ald. 704;
Davies v. Penton, 6 B. & C. 216 ; Randali
v. Everest, I M. & Malk. 41 ; Barton v.
Glover, 1 Holt, Cas. 43; Spencer v. Til-
den, 5 Cow. 144 ; Greham v. Bickham, 4
Dall; 150,

? Fletcher v, Dyche, 2 T. R. 32.

8 Huband v, Grattan, 1 Alcock & Na-
pier, R, 389.

® Lowe v. Peors, 3 Burr. 2125; Cock
v, Richards, 10 Ves. 429.

10 Leighton v. Wales, 3 M. & W. 545;
Pierce v. Fuller, 8 Mass, 223.

11 Noble v. Bates, 7 Cow. 309 ; Smith ».
Smith, 4 Wend. 468 ; Crisdee v. Bolton,
8 C. & P. 240. In this cose, the sum was
declared by the parties to bo liquidated
damages. Goldswortby v. Strutt, 35 Leg.
Obs. 540.
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agreonbly to e provious stipulationd (2.)) Whoro, from the
nature of the caso, and the tonor of tho agreomeont, it is opparont
that tho damagoes have alroady beon tho vibject of actwal and fair
calculation and adjustmont betwoon tho parties.” Of thiy sort
are agrooments to pay an ndditional ront for overy acve of lund
whioh tho lossco should plough up ;8% not to pormit o stonc woir
to bo onlarged, “under the penalty of double the yearly rent,
to be rocovered by distress or othorwise’ ;% to convoy land, or,
instoad thercof, to pay a cortain sum ;¢ to pay a higher ront, if
the lossoe should conso to resido on tho premisos ;® that o security
should bocome void, if put in suit bofore the timo limited in o
lotter of liconse granted to the dobtor;” and to pay a sum
of money in goods at an agreed price.®

§ 260. In tho proof of dnmages, tho plaintiff is not confinea to
the precise mumber, sum, or value laid in the declaration ; nor is
he bound to prove the broach of a contract to the full oxtont
alloged. Thus, though he cannot recover greater damages than
he has laid in the ad demnum at the conclusion of his declaration,
yot the jury mey find damages for the value of goods tortiously
taken, beyond the value alleged in the body of the count.? So,
under a count for a total loss of property insured, it is sufficient
to prove an average or partial loss.’® And in covenant, or assump-
sit, proof of part of the breach alleged is sufficient to entitle the
plaintiff to recover.!!

§ 261. The measurc of damages will, ordinarily, be ascertained
by reference to the rule already stated ; namely, the natural and
proximate consequences of the act complained of. Thus the

1 Legh v. Lewis, cited 3 Poth. Obl. 85,
by Evans. _

2 See observations of Best, C. J., in
Crisdee v. Bolton, 3 C. & P. 210 ; 2 Story
on Eq. Jurisp. § 1318; Leland v. Stone,
10 Mass. 459, 462,

3 Rolfe ». Peterson, 6 Bro. P. C. 436;
Birch v. Stephenson, 3 Taunt. 473 ; Far-
rant v. Ohnius, 3 B. & Ald. 692; Jones v,
Green, 3 Y. & J, 208; Aylet v. Dodd, 2
Atk. 238; Woodward v. Giles, 2 Vern.
119,

% Gerrard v. O'Reilly, 2 Connor & Law-
son, 165.

6 Slosson v. Beale, 7 Johns. 72. And
gee Hasbrouck ». Tappen, 15 Johus. 200;
Reilly v. Jones, 1 Bing. 302; Knapp v,
Maltby, 13 Wend. 507; Tingley v. Cutler,
7 Conn. 291; Mcad v. Wheeler, 13 N,
Hamp. R. 361.

¢ Pongonby v, Adams, 6 Bro. P, C.
41+

T Whito v. Dingley, 4 Mass, 433. And
see Wafer v. Mocato, 9 Mod. 1183.

8 Brooks v. Hubbard, 8 Conn, 58. If
the agreed price is unconscionable, the
court will not adopt it as the rule of dam-
ages. Cutler v. How, 8 Mass. 237; Cut.
ler v, Johnson, Id. 266 ; Baxter v. Wales,
12 Mauss. 365.

9 Hutchins v, Adams, 3 Greenl. 174;
Pratt v. Thomas, 1 Ware, R. 147; The
Jonge Bastinan, 5 Rob. 322,

10" Gardiner v. Croasdale, 2 Burr, 904 ; 1
W. Bl 198, S. C.; Nicholson v. Croft, 2
Burr. 1188, per Ld. Mansfield.

11 1 Chitty on Pl. 297; Sayer, Law of
Dant. p. 45; Ven Ransseleor v, Platner, 2
Johns, 18,
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drawers and indorsors of bills of cxchange, upon the dishonor
thoreof, nro ordinarily liable to the holdor for tho principal sum
and tho common mercantilo damages, such as interost, oxpenses,
re-oxchango, &c., consequent upon the dishonor of the bill. TFor,
having engaged that the bill shall be paid at the proper time and
placo, the holder is entitled to oxpoot tho money thoro; and if it
is not paid accordingly, he is entitled to re-draw on them for such
a sum s, at the market rato of oxchange at the place, would put
him in funds to the amount of tho dishonored bill, and interest,
with the necessary incidental expenses.!  Upon a contract to deliver
goods, the genoral rule of damages for non-delivery is the mar-
kot value of the goods at.the time and place of the promised de-
livery, if no money has yot beon paid by the vendec ;2 but if the
vendee has already paid the price in advance, he may recover the
highest price of such goods in the same place, at any time botween
tho stipulated day of delivery and the time of trial® If, in the
latter case, the market prico is lower at the stipulated time of de-

? Story on Bills, §§ 399, 400; 3 Kent,
Comm. 115, 116.

2 Guinsford v. Carroll, 2 B. & C. 624;
Boorman v. Nash, 9 B. & C. 145; Shaw
v. Nudd, 8 Pick. 9; Swift v. Barnes, 16
Pick. 194, 196 ; Shepherd v. Hampton, 8
Wheat. 200, 204 ; Douglas v. McAllister,
3 Cranch, 208 ; Chitty on Contr, 352, n.
(2), by Perking; Dey v. Dox, 9 Wend.
129; [Bank of Montgomery v. Reese, 26
Penn. State R. {2 Casey) 143.]

8 Clark v. Pinney, 7 Cow. 681 ; Chitty
on Contr. 352, n. (2{, by Perkins. But in
Massachusetts the damages are restricted
to the valne at the agreed time of delivery.
Kennedy v. Whitwell, 4 Pick. 466 ; Sar-
gent v. Franklin Ins. Co., 8 Pick. 90,
* Also in Pennsylvania, White v. Tomp-
Kins, 52 Penn. 5t.]  Inan netion for breach
of contract for the sale of goods, it has been
held thut the mensure of damages is not
merely the amount of differenco between
the contract price and the price at which
the goods could have been bought at tho
moment when the contract was broken,
but likewise a compensation for such profit
s might have been made by the purchaser,
had g:e contract been dunly performed.
Duulop v. Higging, 12 Jur. 205; 1 H. L.
Ca. 381. [The measure of damages in
the caso of a brench of a o 'ract to de-
liver goods nt o specified tim.  the differ-
euce betweon the contrnct price ond the
market prico at the time of the breach of
the contract, or the price for which the
vendee had sold ; but tho purchaser cannot

recovor, s special damago, the loss of an-
ticipated profits to bo mado by hia vendees.
Potorson v. Ayre, 24 Eng. Law & Eq. 382;
see Waters v. Towers, 20 Ib. 410, In an
nction for the price of goods, it is not com-

tont for the plaintiff to show their valuo
or & specific purpose, but only their mar-
ket value nt the time and place of delivery.
Bouton v. Reed, 13 Gray, 530.] But
whero the contract was for the sale of resl
cstate, which the vendor was unable to
perform, for want of o good title in himsolf,
o distinction has been taken between the
cases of pood and bad faith in the vendor;
it being held, that where no fraud appears
on his purt, but all has heen bora fide, the
plaintiff can recover only the money paid
and interest, or his actual damages out of
Bocket; but that, if the vendor is chargea-

le with mala fides, the plaintiff may re-
cover for the loss of his bargain; namely,
the actual value of the land, at the time
when it ought to have been conveyed.
Flurean v. Thornhill, 2 W. Bl. 1078 ; Bit-
ner v. Broagh, 1 Jones, 187. Jeo quars.
[Barbour v. Nichols, 3 Rhode Isl. 87. A
carrier who at first wrongfully refuses to
doliver, hut afterwards delivers goods con-
signed to a manufacturer, is not liablo for
conscquential dnmages arising from dels
to the consignec’s works caused by sucg
refusal, or for a loss of profits from the
same cause; but he is liable for the ex-
pense of sending to the carrior's office a
second time for the goods. Waite v, Gil-
bert, L0 Cush. 177.}
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livery than ot the dato of tho contract, the measure of damages ie
the money advanced, with interost.)  So, upon o contract to replace
stock, the measure of dameges is the prico or valuo on {ho day
when it ought to have been replaced, or at tho time of trial, at
the option of the plaintiff. But if afterwards, and whilo the stock
was rising, tho dofondant offered to roplace it, tho plaintiff cannot
recover moro than the price on the day of tonder.? In an action
for a broach of warranty upon the sale of goods, the measure of
damages is the difference of value botween the article in a sound
and in un unsound state, without regard to thie price given.? And
generally, in other cases of special contract, where one party agrees
to do a cortain thing, or to perform specific services, for a stipulat-
ed sum of money, as, for cxample, to perform a picce of mechani-
cal work for an agreed price, or to occupy a tonement for a cortain
time at a specified rent, and deserts the undertaking before it is
completed, or ‘s turned away and forbidden to proceed by the othor
party, the mouasure of damages is not the entire contract-price,
but a jusu recompense for the actual injury which the party has
sustained.! And in all cases of breach of such specific contracts,
it is to be observed, that, if the party injured can protect himuelf
from damages at a trifling expense, or by any rcasonable cxertions,
he is bound so to do. He can charge the delinquent party only
for such damages as, by ressonable endeavors and expense, he
could not prevent.’

1 Clark ». Pinney, 7 Cow. 681; Chitty

Heath}, 287 ; Forman v. Miller, 5 McLean,
on Contr. 352, n. (2), by Perkins ; Bushv.
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Canficld, 2 Conn. 485 ; |Barnard v. Con-
ger, 6 McLean, 497 ; Halseys v. Hurd, Ib.
i02; Dana v. Fiedler, 2 Kernan (N. Y.)
40; Clark v. Dales, 20 Barb. 42.]

4 Shepard ». Johnson, 2 East, 211;
McArthur v. 1d. Scaforth, 2 Taunt. 257;
Harrison v. Harrison, 1 C. & P. 412. But
in Massachusetts the rule is confined to the
price at the agreed day of trensfer, and is
not extended to any subsequent period.
Gray v. Portland Bank, 3 Mass. 390.
{Where o corporation refuses to give to
an owner of shares thercin certificates of
such shares on demand, or to vecognize
him as the owner thercof, and sclls the
shares to a third person, itis lisble to pay
the owner the value of the shares at the
time of his demand, and interest there-
on from the time of the demand. Wy-
;nun] v. American Powder Co., 8 Cush.

G8.

8 Cotters v. Keever, 4 Barr, 168 ; [Post,
§ 262; Moulton v. Scruton, 39 Mame (4

4 Clark v, Marsiglia, 1 Denio, R, 317,
Wilson v. Martin, Id. G02; Spencer v.
Halsted, Id. 606. [Where there is a spe-
cial contract to do o picce of work, as to
build o dsm, and the person agrecing to
ao tho work builds a dam, in good faith
and with an honest intention of fulfilling
the contract, though not according to the
contract, the damages are found by deduct-
ing from the contract-price s6 much as the
dam built is worth less than the dam «on-
tracted for. Gleason v. Smith, 9 Cush.
486. Where thero is a deficiency in the
work, the measure of damages is the
amount required to be paid to complete
the work according to the contract. Ibid.
Snow v, Ware, 13 Met. 42; Wade v.
Haycock, 25 Penn., State R. (1 Cascy)

382.L

8 Afiller ». The Mariner’'s Chun:h, 7
Greenl. 67. 8o, in trespass. Lober v
Damon, 17 Pick.284. See, contra, Heaney
v. Heeney, 2 Denio, B. 625.
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8 261 z. A distinetion, howovor, has been takon betweon con-
traots for specifio work by tho picco, and tho liko, and contracts for
the hire of clorks, agents, laborors, and domostic sorvants for a yoor
or shortor determinato period; and it is hold in tho lattor class of
cases that, if the person so employed is improporly dismissed beforo
tho term of sorvico is oxpired, ho is ontitled to recover for the
whole torm ; unless the defendant, on whom tho burden of proof
lios, con show, ocither that the plaintiff’ was actually engaged in
other profitable service during the term, or that such employment

was offered to him and rojected.!

1 Costigan v, M. & II. Railroad Co., 2
Denio, 1. 609, In this cago, which was
for n full year's snlary, where tho plaintiif
bad beon improporly dismissed attor two
moanths’ service, tho law was thus stated
by Benrdsloy, J.: “ As a goneral principlo,
nothing is bettor settled than that upon
theso facts tho plaintiff is ontitled to recover
full pay for tho entire year. o was rond
during the whole time to perform his
agreement, and was in no respect in fault,
Tho contraet wos in full foreo in favor of
the plaintift, although it had been broken
by thoe defendants. In geneornl, in such
cages, the plaintitf has o vight to full pay.
The rule has been applied to contracts for
the hire of clorks, agents, and lahorers, for
a year or a shorter time, ns also to the hire
of domestic servants, where the contract
may usually be determined by o month's
notice, or on payment of a month’s wages.
The authorities are full and decisive upon
this subject. (Chitty on Contr. 5th Am.
edit. 575 - 581 ; 1 Chit. Gen, Pr. 72-83;
Browne on Actions at Law, 181-185,
504, 505; Beeston ». Collyer, 4 Bing.
309 ; Fawcett v, Cushy, 5 Barn, & Ad. 004;
Williams v. Byrne, 7 Ad. & El 177;
French v. Brookes, 6 Bing. 354 ; Gandell
v. Pontigny, 4 Campb. 375 ; Robinson ».
Hindman, 3 Esp. 235; Smith ». Kings-
ford, 3 Scott, 279; Smith v. Hayward, 7
Ad. & ElL 544.) The rule of damages
againgt the employer for the breach of a
contract to porformn mechanical work by
the piece is differont. (See Clark v. Mar-
siglia, 1 Denio, 317.) In no case which I
have been able to find, and we weore re-
ferrcd to none of that character, has it ever
been held, or even urged by counsel, that
tho amount agreed to be paid should he
reduced, upon tho supposition that the
person dismissed might have found other
employment for the whole or somo part
of tite unexpired term during which he
had engaged to serve the defendant. And
yet this objection might bo taken in every
such case, and in most of them the pre-

The same principle has also

sumption would be much moro forciblo
than inthe case at bar.  ‘Tho entiro novelty
of such a doefenco affords a very strong, if
not n decisive argument ogainst ita =alidity.
S'l‘lm Duke of Newenstlo v. Clarke, 8
Tnunt. 602.) Nor do I find any case in
which it was proved that other employ-
ment was offered to the plaintiff aftor his
dismissal, and that his recovery was defent-
ed or diminished beeauso ho refused to ac-
cept of such profiered employment.

It has, howover, beon held, and rightly
so, a3 I think, that whero a seaman, hired
for the ontward and return voynge, was
improperly dismissed by tho captain be-
fore the service was completed, n recovery
of wages by the scaman for tho whole time
wag proper, deducting what he had other-
wise received for his services after his dis-
missal nnd during the timo for which his
emgloyer was bound to make pnayment.
(Abbott on Shipp. 4th Am. ed. 442, 443 ;
Hoyt v. Wildfire, 3 Johns. 518 ; Ward v.
Ames, 9 1d. 138 ; Emerson v. Howland, 1
Mason, 22, 51.)

“ And upon the same principlo, where
a merchant engages to ?umim u given
quantity of l‘reigﬁxt for o ship, for o partic-
ular voyage, and fails to do 8o, he must
gay dead freight, to the amount 8o ngreed

y him, deducting whatever moay have
been received from other persons for freight
taken in lieu of that which the merchant
had stipulated to furnish. (Abbott, 277,
278; Puller v. Staniforth, 11 East, 232;
Puller v. Halliday, 12 Id. 494 ; Kleine v.
Catara, 2 Gull. 66, 73.) Upon this prin-
ciple, as I nnderstand, the case of Shannon
v. Comstock, 21 Wend. 457, was decided.
The defendants there engaged to pay the
plaintiffs fifty-five dollars for the transpor-
tation of a certain number of horses on
the canal from Whitchall te Albany, but
failed to comply with their agreement.
An action was thereupon brought to re-
cover the fifty-five doilars, and, the contract
and its violation having been shown, ¢ the
defendonts offured to prove that the dam-
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boon anpliod in euits for tho recovory of dead freight, whore the
quantity agreod to be put on board by tho shipper has not beon

furnished.!

nges sugtained by tho plaintifls did not
oxceed flvo dollers.’ hnt focts wore
offored to bo given in ovidonco in order to
cotablish this result, cannot be collected
with absoluto cortaiuty from tho roport
of tho case, but it docs not appear that any
objection wns mado to the forin of tho of-
fer, nnd tho report shown that the cvidence
was olijccted to and excluded. 1 infer, then,
that the ofler of the defewdants was to show
by competont evidenco that the plaintiffs
took other freight on bonrd their boat in-
stead of their horses, so that their loss, by
tho violution of thiv contract, wns but
smull.  Upon thio ground nlready stated,
that loss was the nmount tho plaintifis
were in low and justico eutitled to recovor.
5o this court held, and, as the evidenco
had been rejected in the court below, the
judgment was rovorsed. The views of tho
Chuncellor, as stated in tho case of Taylor
v. Read, 4 Paige, 671, are to the samo
cffect, and tho propriety of tho rule scems
tv mo too apparent to admit of doubt.

‘“In theso cases it appearcd, or wos
offered to be shown, that the plaintifis had
in fact performed services for others, and
for which thoy had been paid, in licu of
those they hed bound themselves to per-
form for their defendants, and which the
latter had refused to receive. In Heck-
scher v. McCrea, 24 Wend. 304, the court
went a stop further. That case arose in
the Superior Court of the city of New
York, where McCrea was plaintiff. It
was an action for dead freight which the
pluintilf claimed under o special centract
with the defendants. They had agreed
with the plaintiff to furnish a given num-
ber of tons of freight, at a certain price,
for a return cargo from China to New
York, in the plaintiff’s ship. A part of
the freight was furnished lt))y the defend-
ants, as agreed, but they fell short about
onc hundred and thirty tons. The agents
for the defendants at Canton, where the
ship then was, hnving no more freight to
put on board for the defendnnts, offered to
supply the deficiency, from the goods of

1 Abbott on Shipp. Ig 8hes, pp. 242~
245; Bedgwick on Damages, p. 377 ;
Heckschor v. McCres, 24 Wend. 304,
Shanton v. Comstock, 21 Wend. 457.
[Where goods are wrongfully taken from
a vessel by the shipper before she has bro-
ken ground on the voyage, the ship-owner
is not cntitled to the stipulated freight, ns
such, but to an indemnity for the breach
of the coutract. Aund it the vessel is a

othor persons In their hands, which the
ngents wero authiorized to ship to tho Unit-
eH States ; such ghipment to bo mado at
n reduced, although the then current rate,
but with an express ngreomont that re-
celving this freight on such reduced terms
should not interforo with tho original
agreoment botween tho porties to this suit.
This oflor was deelined, and to tho oxtent
of thiz deficiency tho ship enmo homo
emrty. ‘The action was to recovor for this
deficiont freight.  'Thoe court hield that the

Ininti{f should havo taken tho froight of-
E:red. although at a rato below what tho
dofendants hod agreed to puy ;5 that 6o far
it would havo relieved the detondants with-
out doing injury to the plaintiff, and by
which about two thirds of the namount now
claimed might have been saved.

“ In all the cases I have cited, tho foets
on which the dclinquent party sought to
bring the amount to bo recovered below
the sum agreed to Lo paid were proved or
offered to Eu proved on thetrinl.  Nothin
was left to inference or presumption, anc
it was virtually conceded that tho onus of
the defence rested on the defendant,  They
aro also eases in which tho plaintiffs had
cither earned and received moncy from
others, during the timo when they must
have becn employed in {fulfilling their con-
tract with the defendants, or in which they
might have earned it in n business of the
same character and description with that
which they had engaged with the defend-
ants to perform.

* The principles estublished by the cases
referred to seem to me just, and, although
I have found no case in which they have
been applied to such an engngement as
that between these parties, still I shounld
have wo hesitation, where the facts would
allow it to be done, to apply them to such
a cnso s this.

“ But, first of all, the defence set up
should be proved by the one who sets it
up. IHe secks to be benefited by a particu-
lar matter of fact, and he should thercfore
prove the matter nlleged by him. The

general ship, and the goods removed form
only part ot her cargo, and the ship-owner
is bound by contracts with other shippers.
to perform the proposed voyage, and does.
perform it, the measure of damages is the
gtipulated freight, less the substituted.
freight actunlly made, or which might
have been made by reasonable diligence.
Railey v. Damon, 3 Gray, 92.]
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§ 262. In assumpsit upon tho warranty of goods, the monsure
of damages iv the differenco batwoon the value of tho goods at the
time of snle, if the warranty woro truo, and tho actual valuwo in
point of fact.) If goods are wurrantod as fit for tho particular pur-
poso which thoy aro asked for, tho purchasor is entitled to recover
what they would have been worth to him had thoy beon eo.2 If
they have been received back by tho vondor, the plaintiff may ro-
covor the whole price he paid for thom; othorwise, he may resell
them, and rocover the differenco between theo price he paid and the
prico received.! And if, not having discovered the unsoundness
or dofects of the goods, he sells them with similar warranty, and
is sued thoreon, he may recover the costs of that suit, as part of
the damagoes ho has sustained by breach of the warranty made to
himself, if he gave seasonable notice of the suit to the original

vendor.4

§ 268. In debt on bond, interest, beyond the penalty, may be

rulo requires him to prove an nffirmative
fact, wherens tho opposite rule would call
upon the plaintiff to prove a negative, and
therofore the proof should como from the
defondant. o is tho wrongdoer, and
presumptions between him and tho person
wronged should be made in fuvor of the
1atter. Tor this reason, thereforo, the onus
must in all such ceses bo upon the defend-
aat.

. **Had it been shown, in the caso at bar,
thot the plaintiff, after his dismissal, had
enﬁan-ed in other business, that might very
well have reduced the amount which the
defendants ought otherwise to pay. For
this the cases I have referred to would
furnish sufficient anthority. But here it
appears that the plaintiff was not occupied
during any part of the time from the peri-
od of dismissal to the close of the year.

“ Again, had it been sh.own on the trial
that employment of the same goneral
nature and description with that which the
contract between these parties contem-
plated had been offered to the plaintiff,
and had besn refused by him, that wight
have furnished n ground for reducing the
recovery below tho stipulated amount. It
shouid have been business of the same
character and deseription, ond to be car-
ried on in the same regioy. The defend-
ants had agreed to employ the plaintiff in
superintending a railroad from Albany to
Scﬂenecmdy, and they cannot insist that
ho should, in order to relieve their pockets,
take up the business of o farmer or a mer-
chant. Nor could they regquire him to
leave his home and placo of residence to

ongage in business of tho samo charnctor
with that in which he had been employed
by tho defendants,”

1 Caswell v, Coaro, 1 Taunt, 566;
Fieldor v Starkin, 1 H. Bl. 17; Curtis v,
Hannny, 3 Esp. 83; Buachanan v, Parn-
shaw, 2 T. R. 745; Epleston v. Macnuly,
1 McCord, 379; Armstrong v Perey, 6
Wend. 539; [Tuttle v. Brown, 4 Gray,
460; Reggio v. Braggiotti, 7 Cush, 166 ;
Goodwin v. Morse, 9 Mct. 278; Cothers
v. Keaver, 4 Barr, 168. The measure of
damages is the same in an action for a
deceit in the snle. Stiles ». White, 11
Met. 356 ; Tuttle ». Brown, 4 Gray, 460;
Clare v, Maynard, 7 Car. & P. 743}.§

2 Bridge v. Wain, 1 Stark. R. 504.
[* The defendant sold the plaintiff a quan-
tity of cabbage secd, and warranted the
same to be Bristol cabbage seed, and that
such seed would produce Bristol cabbages.
In an action for a breach of the warranty
it was held, that the measure of damages
was the value of a crop of Bristol cabbages,
such as ordinarily wonld have been pro-
duced that year, deducting the expenso of
raising the crop and also the value of the
crop actually raised from the sced sold.
Passinger v. Thorburn, 34 N. Y. 634.]

8 Caswell v. Coare, 1 Taunt. 566 : Bu-
chanan v. Parnshaw, 3 T, R. 745; Wood-
Enrél v. Thacher, 3 Am. Law Jour. 228,

% Lewis v, Peake, 7 Taunt. 153; Arm-
strong v. Percy, 5 Wend. 535, [Ho may
recover his taxable costs, Coolidge w.
Brigham, 5 Met, 72; but not counsel fees,
Reggio v. Braggiotti, 7 Cush. 166.]
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vocoverod as damages.! If the domeges actually sustained are
greator than the ponalty and intorost, tho only romoedy is by an
action of covenant, which may bo maintained whoro the condition
discloses an agroement to porform any speeific act; in which case,
if it be othor than the paymont of monoy, tho jury may, ordinarily,
award the damagos actually sustained, without rogard to the
amount of the penalty.

§ 264. 1In an sction of covenant upon any of the covenants of title
in a deed of convoyance, cxcept the covenant of warranty, tho or-
dinary measure of damages is the consideration-money, or the
propoer proportion of it, with interest.? But for breach of the cove-
nant of warranty, though in some of the United States the same
rule prevails as in covenants of title, yot, in others, the courso is
to award damages to the value of the land at the time of eviction.
In the former States, tho courts rogard the modern covenant of
warranty as a substitute for the old real covenant, upon which, in
a writ of warrantia charte, or upon vouchor, the value of the other
lands to be recovered was computed as it existed at the time whon
the warranty was made; and accordingly they retain the same
measure of compensation for the breach of the modern covenant.
But in the latter States, the courts view the covenant as in the na-
ture of a personal covenant of indemnification, in which, as in all
other cases, the party is entitled to the full value of that which he
has lost, to be computed as it existed at the time of the breach.®

§ 265. In general, as we have already seen, damages are esti-

1 Lonsdale », Chureh, 2 T. R. 388;
Wilde v. Clarkson, 6 T. R. 303; McClure
v. Dunkin, 1 East, 436 ; Francis ». Wil-
son, Ry. & M. 105; Harris v. Clap, 1
Mnss. 308; Pitts v. Tilden, 2 Mass, 115}
‘Warner v. Thurlo, 15 Mass. 154.

3 4 Kent, Comm. 474, 475 ; Dimmick »,
Lockwood, 10 Wend. 142.

8 The consideration-money and interest
is adopted as the mensure of damages in
New Yorl; Statts v. Ten Eyck, 3 Caines,
R. 111; Pitcher v. Livingston, 4 Johns.
1; Bennett v. Jenkins, 18 Johns. 50 ;—
and in Pennsylvania ; Bender v, From-
berger, 4 Dnﬂ. 441 ;—and in Virginia ;
Stout v. Jackson, 2 Rand. 132;— and in
North Carolina; Cox v. Strode, 2 Bibb,
272; Phillips ». Smith, 1 N, Car. Law
Repos. 475; Wilson v, Forbes, 2 Dev. R.
30 ; —and in South Carolina; Henning v.
Withers, 2 8. Car. Rep. 584; Ware v.
Weathnall, 2 McCord, 413; — and in
Ohio; Backus v. McCoy, 3 Ohio R.

911, 221; —and in Kentucky ; Hanson v,
Buckner, Dana, 253 ;—and in Missouri;
Tapley v. Lebeaume, 1 Mis. R, 55623
Martin ». Long, 3 Mis, R. 381 ; —and in
Lifinois ; Buckmaster ». Grundy, 1 Scam.
310. In Indiana, tho question has been
raised, without being decided. Blackwell
v. Justices of Lawrence Co., 2 Blackf.
147.

The value of the land at the tima of
aviction has been adopted as the measure
of damages in Massachusetts ; Gore v. Bra-
gier, 3 Manss. 523; Caswell v. Wendell,
4 Mass. 108; Bigelow v. Jones, Id. 512;
Chapel v. Bull, 17 Mass. 213 ; ~—and in
Muine; Swett p. Patrick, 8 Fuirf. 1;—
and, in Connecticut ; Sterling v. Peet, 14
Conn. 245;—and in Vermont; Drury v,
Strong, D. Chipm.R. 110; Park v. Bates,
12 Verm. 481 ; —and in Louisiana ; Bis-
sell v. Erwin, 18 Louis. R. 143. Sece nlso
4 I{ent, Comm. 474, 475 ; Bawle on Cov-
enants of Title, pp. 263 - 280.
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matod by tho actual injury which the party has roccived. Dut to
this rulo thoro are somo exceptions, Tor, if the plaintifl has con-
curront romedios, such as trogpass and trover, ho may elect one
which, by logal rules, does not admit of the assessmont of damagos
to tho oxtent of the injury. Thus, if ho elects to suo in trovor,
ho can ordinarily recover no moro than tho value of the property,
with interost; whoreas, if he should bring trospass, ho may ro-
cover not only the value of the goods, but the additional domages
occusioned by tho unlawful taking. And if he waives the tort,
and brings assumpsit for monoy had and received, ho can recovor
only what the goods wore actunlly sold for by the defoudnnt,
though it wero less than their real value.! 8o, if tho plain-
tiff sue in debt for the escape of o debtor in execution, ho will re-
cover the whole amount of the judgment and costs, if he recovers
at all, though the debtor were insolvent ; whereas, if he sue in
trespass on the caso, he will recover only his actual damages.?

§ 266. It is frequently said, that, in actions ex delicto, cvidonce
is admissible in aggravation, or in mitigation, of damages.® But
this, it is conceived, means nothing more than that evidonce is ad-
missible of facts and ecircumstances which go in aggravation or in
mitigation of the ¢njury iteelf. The circumstances, thus proved,
ought to be those only which belong to the act complained of. The
plaintiff is not justly entitled to receive compensation beyond the
extent of his injury, nor ought the defendant to pay to the plain
tiff more than the plaintiff is entitled to receive.? Thus, in tres

1 See 3 Amer. Jurist, p. 288; Lindon
v. Hooper, Cowp. 419; Parker v. Norton,
6 T. R. 495; Lamaine v. Dorrell, 2 Ld.
Raym. 1216; Laugher v. Brefitt, 5 B. &
Ald. 762; Bull. N, P. 32 ; Jacoby ». Lau-
satt, 6 8. & R. 800; Pierce v. Benjamin,
17 Pick. 356, 361 ; Barncs v. Bartf.ctt, 15
Pick. 78; Otis v. Gibbs, MS., cited 15
Pick. 207 ; Whitwell v. Kennedy, 4 Pick.
466 ; Johnson v. Summer, 1 Met. 172;
Rogors v. Crombie, 4 Greenl. 274; [dnte,
§ 117, and note; Bartlett v. Bramhall, 3
Qray, 260; Shaw v. Becket, 7 Cush. 442.]

* Bonafous v. Walker, 2 T. R. 126;
Porter v, Sayward, 7 Mass. 377; 3 Am.
Jur. 289. [In an action for taking insuffi-
cient bail, the monsure of dumages is the
injury actually sustained by the judgment
creclitor ; and evidence is competent of the
- pecuniary condition of the debtor three
months before he was liable to be taken in
exceution., Danforth v. Pratt, 9 Cush.
318; 9 Mot, 564.]

8 What is here snid on the subject of
ovidence in aggravation or mitigation
of damages is chiefly drawn from a mas-
terly discussion of this subject by Mr,
Justice Metealf, in 3 Amer. Jur. pp. 287 -
3ia.

4 ¢ There would scem to be no reason
why a plaintiff should receive greater dam-
ages from o defendant who has intention-
ally injured him, than from one who has
injured him accidontully, hisloss being the
same in both cases. It better accords, in-
deed, with our natural feelings. that the
defondant should suffer more in one case
than in the other ; but points of mere sen-
sibility and mere casuistry are not allow-
able to operate in judicial tribunals; and,
if they were so allowed, still it would be
difficult to show that a plaintiff ought to
receivo a compensation bc{ond his injury.
It would be no less difficult, cither on prin-
ciples of law or cthics, to prove that a de-
fendant ought to pay more than tho plain-



PART 1V.] DAMAGFS.

261

poass on the caso for an cscapo, the actual loss sustainod by tho
plaintiff is the moasure of damagos, whothor the cscapo wore vol-
untary or nogligont ; and in cases of voluntary trospass, tho inno-
cont intontions of tho party cannot avail to reduco the damagoes
below the amount of tho injury ho has inflicted.

§ 267. Injurics to the person, or to the reputation, consist in the
pain inflictod, whethor bodily or mental, and in tho expensos and
loss of property which thoy oceasion. Tho jury, therefore, in the
cstimation of damages, aro to considor not only tho direct expen-
ses incurred by the plaintiff, but the loss of his time, his bodily
sufferings, and, if the injury was wilful, his mental agony also;!?
the injury to his reputation, tho circumstances of indignity and
contumely under which the wrong was done, and the consequont
public disgrace to the plaintiff, together with any other ciroum-
stances belonging to the wrongful act, and tending to the plain-
tiff’s discomfort.2 And, on the other hand, they are to considor
any circumstances of recent and immediate misconduct on the part
of the plaintiff, in respect to the same transaction, tonding to di-
minish the degree of injury which, on the whole, is fairly to be at-
tributed to the defendant.3 Thus, if the plaintiff himself provoked
the assault complained of, by words or acts so recent as to consti-
which he has been able to do since, for
the purpose of aiding the ljury to doter-
mine what compensation he should | re-
ceivo for his loss of mental and plxsicnl
capacity. Ballou v. Farnum, 11 Allen,
73. See, on this subject, Wado ». Leroi\]r,

20 How. 43 ; Nebraska City v. Campbe
2 Black, 590.]

tiff ought to receive. It is impracticable
to make moral duties and legnl o%ligations,
or moral and legal liabilities, cooxtensive.
The same principle will apply to the miti-
gation of damages. If the law awards
domages for an injury, it would scem
absurd (even without resorting to the defi-
nition of damnges) to say that they shall

be for » partonly of the injury.” 3 Amer.
Jur. 292, 293.

1 If tho act were not wilfully done, it
seems that the mere mental suffering result-
ing from it forms ne part of the actionable
injury. Flemington v. Smithers, 2C. & P.
292, And see Canning ¢. Wiiiamstown,
1 Cush.451. [Where an action is brought
under o statute (9 & 10 Vier. e, 93), b
the personal representatives of a dececasc
person, to recover damages for his death,
the damages must be confined to injurics
of which n pccuniary estimato ean be made,
and they do not include the mental suffer-
ing caused to tho survivors by his death.
Blnke v. Midland R. Co., 10 Eng. Law &
Eq.437.] |#In an action to recover dam-
uges for o personal injury, the plaintiff
may intreduce evidence to show the kind
and amount of mental and physical labor
which he was accustomed to do before re-
ceiving the injury, as compared with that

% Coppin v. Braithwaite, 8 Jur. 875,

8 This principlo is freely applied in ac-
tions on the case for negligence, where the
ralo is, that, though there may have been
negligenco on the part of the plaintiff, yot,
uniess ho might, by the exercise of ordi-
nary care, have avoided the consequence
of the defendant’s negligence, ho 1s en-
titled to recover; but if, by ordinary
cary, he might have avoided them, he is the
suthor of his own wrong. Brid%g o. Grand
Junection Railway Co., 3 BL. & W, 244, per
Parke, B.; Butterfield v. Forrester, 11
East, 60; Holding v. Liverpool Gas Co,,
10 Jur. 883 ; Kennard ». Burton, 12 Shepl.
39 ; New Haven Steamboat Co. ». Vane
derbilt, 16 Conn. 420. See §§ 220, 230.
This rule was ably and fully discussed
and explained by Redficld, J., in Rob-
inson v. Cone, S. C. Verm. Feb, Term,
i}iag. Bee 3 Am. Law Journ. 313,
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tuto part of tho res gestee ;1 or if tho injury wore an arrest without
warrant, and ho wore shown {o bo justly suspectod of felony;?
or, in an nction for seduction, if it appear that tho crimo was fo-
cilitatod by tho impropor conduet or connivance of tho husband or
father ;9 these circumstances may woll bo considered as reducing
the roal amount of the plaintiff’s claim of damages.t

§ 268. It seoms, thorofore, that, in tho proof of damagos, both
parties must be confined to tho principal transaction complained
of, and to its attendant circumatanoes and natural results ; for those
alone aro put in issue. But whore the ac! complained of was done
in the oxocution of a contract with the State, for a work of public
bonolit, as, for example, the taking of stono and gravel from the
plaintiff’s land, to build a lock on a public canal, which the de-
fondant had undertaken to construct, the defendant is entitled to
stand in the same position as the State would, in the estimation of
damages, and to sot off, against the diroct value of the materials
taken, any gencral and incidental benefit resulting to the owner
of the land from the work to which they were applied.?

§ 268 a. Tho natural resulta of a wrongful act are undorstood
to include all the damage to the plaintiff of which such act was
the efficient cause, though in point of time the damage did not
occur until some time after the act done. Thus, in trespass,
quare clausum fregit, where the defendant had broken and dug
away the bank of a river in the plaintiff’s close, the jury were
properly directed to assess the damages occurring three weeks
afterwards by a flood, which rushed in at the breach, and car-
ried away the s0il.® So, where the trespass consisted in pulling
down the plaintiff’s fence, whereby his cattle escaped and were
lost ; it was held that the defendant was liable for the value of the

1 Les v. Woolsﬁy, 19 Johns. 329 ; Fra-

put to great expenses,” it was held compe-
ger v, Berkley, 2 & Rob. 3; Avery v

tent for the glnintiﬁ', under this nllegation,
recover fbr the amount of

Raﬂy, 1 Mass. 12
Chinn ». Morris, Ry. & M. 24 ; Simp-
son v, McCaffrey, 13 Ohio R. 508.

3 Sce, supra, tit., ADULTERY, § b1.

4 R’I: person guilty of o wilful assault
nnd battery cannot show that, from the
intomporate habits of the other party, the
injury was more aggravated than it would
have been upon a person of temperato
habits. 11 Cush. 364.]

5 May v. Kornhaus, 9 Watts & Serg. 121,

® Dickinson v. Boyle, 17 Pick. 78. Sce,
supra, §‘i55, §6. In an action of assump-
sit, for tho breach of an agreement, where-
by “the plaintiff has been unnecessarily

to prove an
bills which he had become legally liable to
En. , though he had not yet paid them.

ichardson v. Chassen, 34 Legal Obs, 883 ;
11 Jur. 830. And see Dixon v, Bell, 1
Stark. R. 387, But in trespass for seizing
the plaintiff’s goods under color of a judg-
ment, by means whereof he was forced to
pay larpe costs in setting aside the judg-
mont, it was held, that these costs were not
recoverable.  Holloway v, Turner, 9 Jur.
160; 6 Ad. & El. 928, N. 8. So, counsel
fecs have been rejected.  Young v. Tustin,
4 Blackf. 277, :
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cattle, as tho natural consequonco of tho trospass! And it is
further to bo obsorved, that the proof of actunl demages may
extond to all facis which occur nnd grow outf of the injury, ovon
up to the day of the verdict ; oxcopting thoso facts which not only
happoned sinco tho commencomeont of the dopending suit, but do
of thomselves furnish sufficient causo for a new action.? Upon
this genoral principlo it is that intorost is computed up to tho
timo of tho vordict, in an action for tho non-payment of a sum
of money. And, on the liko principlo, in actions of trospass and
actions on tho case, the jury are somotimes instructed, in their
ostimato of damages, to include the plaintiff’s oxtra troublo and
expenses in prosccuting his suit.?

2068 4. The damages may also, in a cortain sense, bo prospec-
tive beyond the time of trial. Thus, in trespass for breaking the
plaintiff’s leg, it was hold proper to show the probable future con-
dition of the limb; but not the conseguences of a hypothetical
second fracture.* So, in an action by the members of a commer-
cial firm for a libel concerning their trade, it was held that the
jury might estimate the damagos likely to result to their trade as
the probable consequences of the slandor.®

§ 269. The character of tho parties is immaterial ; except in
actions for slander, seduction,® or the like, where it is necessarily
involved in the nature of the action. It is no matter how bad
o man the defendant is, if the plaintiff’s injury is not on that
account the greater; nor how good he is, if that circumstance
enhanced the wrong. Nor are damages to be assessed merely
according to tho defendant’s ability fo pay; for whether the pay-
ment of the amount due to the plaintiff, as compensation for the

1 Damron v. Roach, 4 Humph. 134.

2 Wilcox v. Plummer, 4 Pet. 172, 182;
3 Com. Dig. 343, tit. Damages, 1. See
infia, § 273. Sedgwick on Damages, pp.
106 - 108. Johnson v. Perry, 2 Humph.
572.

8 Linsley v. Bushnell, 156 Conn. 225,
236 ; Allen v. Blunt, 2 Woodb, & M. 121;
Wilt v. Vickers, 8 Whatts, 227, 235; Rog-
ers v. Fales, 5 Barr, 159. See, contra, Good
v. Mylin, 8 Barr, 51, overruling the last
two cases.

t Lincoln v. Saratoga Railroad Co., 23
Wend. 425 ; Johnson v. Perry, 2 Humph.
572; [Curtis ». Rochester and S. R, R. Co,,
20 Barb. 282. In Whitney v. Clarendon,
18 Verm. 252, it was held that a recovery
in an action of trespass on the case, brought
by the father to recover damages sustained

by himself in consequence of personal inju-
ries to his son, i3 a bar to a second action
by the father to recover for damnges sus-
tained in conscquence of the same injury,
notwithstanding the recovery in the first
action was limited to damages which ac-
crued prior to the commencement of that
suit, and tho second action is brought ex-
pressly to recover for loss of servico and
other damages sustained subscquent to
that time.] [* Hopkins v. Atlantic & St.
Lawrence Railw., 36 N. H. 9; 2 Redficld
on Railwnys, 220. :

8 Gregory v. Williams, 1 C. & K. 668.
And see Ingram v. Lawson, 9 C. & P.
139, 140, per Maule, J.; 8 Scott, 471,477,
8. C. per Bosanquet, J.; Hodsall v. Stall-
brass, 8 C. & P. 63.

8 Sce infra, §274.
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injury, will or will not bo conveniont to the dofondant, docs not at
all affect tho quostion as to the oxtont of tho injury dono, which
io the only question to bo dotermined. Tho jury are to inquire,
not what the defondent can pay, but what tho plaintiff ought to
rocoive.! But so far as tho dofondant’'s rank and influence in
gocioty, and therefore tho extent of the tyury, ave incroased by
his woalth, ovidonce of the fact is pertinont to the issue.?

§ 270. Whethor evidonco of intention is admissiblo, to affect tho
amount of damages, will, in like mannor, depond on its matoriality
to tho issue. In actions of trespass vi et armis, tho socret intontion
of tho defendant is wholly immatoerial. For if the act was volun-
tarily dono, that is, if it might have been avoided, tho party is
liablo to pay some damages, even though he be an infant, under
soven years of age, or a lunatie, and thercfore legally incapable of
any bad intention.> And whore an authority or license is given by
law, and the party exceeds or abuses it, though without intonding
so to do, yet ho is trespasser ab imitio; and damages arc to be
givon for all that he has done, though some part of it, had he
done nothing more, might have been lawful* Iis sceret inten-
tion, whether good or evil, cannot vary the amount of injury to
tho plaintiff. So it is, if ono set his feot upon his noighbor’s land,
without his license or permission; or if he injure him beyond or
even contrary to his intention, if it might have been avoided.’
And where, to an action of trespass, a plea of per infortunium was
pleaded in bar, it was held bad, on demurrer, the court declaring
that damages were recoverable ¢ according to the hurt or loss.” ¢
In all such cases of voluntary act, the intent is immaterial, the

1 See Lofft, R. 774, Ld. Mansfield's allu-
sion to Berkeley v. Wilford. See also
Stout v. Sprall, Coxe, N. J. Rep. 80; Co-
rycli v. Colbaugh, Id. 77, 78 ; 6 Conn. R.
27; supra, §265. [How far the plaintift’s
occupution and means of carning support
are admissible to increase the damages
in an action for an injury to the person
under any form of declaration, guere.
Baldwin v. Western R. R. Corp. 4 Gray,

334.]3
* Bennett v. Hyde, 6 Coun. R. 24, 27;
Shute v. Barrett, 7 Pick. 86, per Parker,
C.J. See,supra, § 89; infra, $§424, 579 ;
Grabe v. Margrave, 3 Scam, 372; Reed v.
Davis, 4 Pick. 216; McNamara v, King,
2 Gilm. 432; McAlmont v. McCleltand,
14 8. & R. 359; Larned v. Buffington, 3
Mass. 546.

3 Weaver v. Ward, Hob. 134 ; Bessey v,

Olliot, T. Raym. 46% ; Gilbert v. Stone,
Aleyn, 35; Sty. 72, 8. C.; Sikes v. John-
son, 16 Mass. 289 ; Bingham on Infancy,
pp- 110, 111; 3 Com. Dig. 627, tit. En-
fant, D. 4; Macpherson on Infants, p. 481 ;
Shelford on Lunatics, p. 407; Stock on
Non Compotes Mentis, p. 76; 3 Am. Jur.
291, 297.

* Six Carpenters’ case, 8 Co. 146 ; Bag.
gshaw ». Gaward, Yelv, 96; Sackrider v
McDonald, 10 Johns, 253, 256; 3 Am.
Jur. 297, 298; Kerbey ». Denby, 1 M. &
W. 336.

& Russell v. Palmer, 2 Wils. 325 ; Varill
v. Heald, 2 Greenl. 92, per Mellen, C. J.;
Brooks v. Hoyt, 6 Pick, 468 ; Bacon’s Ele-
ments, p. 31 ; 2 East, 104, per Id. Ken-

on.
¥ Weaver v. Ward, Hob. 134,
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only quostion boing, whothor the act was injurious, and to what
extont.!

§ 271. In cortain other actions, such as caso for a malicious
prosceution? or for false representations of anothor porson’s credit
in order to induce ono to trust him, or for slander, the tntention
of tho dofendant is of tho gist of the action, and must thorofore bo
shown to bo malicious ; not to affcet tho amount of damagaos, but
to ontitlo tho plaintiff to rocovor any domages whatover. Thus,
in an action for a libel, cither party may give ovidence to prove or
disprove tho oxistence of & malicious intont, evon though such
evidence consist of other libollous writings; but if thoy contain
matter actionable in itself, tho jury must be cautionod not to in-
creaso the damages on account of them.?

§ 272. But whoro an evil éntent has manifested itsclf in acte
and circumstances accompanying the principal transaction, thoy
constitute part of the injury, and, if properly alleged, may bo
proved, lile any other facts matorial to the issuo. Thus in tres-
pass for taking goods, besides proof of their value, tho inconven-
ience and injury occasioned to the plaintiff by taking them away,
under the particular circumstances of the case, and the abusive
language and conduct of the dofendant at the time,5 are admissi-
ble in evidence to the jury, who may give damages accordingly.
And evidence of improper language or conduct of the defendant
is also admissible, under proper allegations, in an action of tros-
pass on the case, or of trespass quare clausum fregit, as constitut-
ing part of the injury.® And, generally, whenever the wrongful

1 Underwood v. Hewson, 1 Stra. 596 ;
1 Chitty on Plead. 120; Weaver v. Ward,
Hob. 134; Taylor v. Rainbow, 2 Hen. &
Munf. 423 ; Wakeman v. Robinson, 1 Bing.
213. The rule is, that, under the genecral
issue, any cvidence is admissible which
tends to show that the nccident resulted
entirely from a superior agency ; for then
it was no trespass; but that any defence
which admits that the trespass complained
of was tho act of the defendant must bo
specially plended.  Hall v, Fearnley, 3 Ad.
& El 919, N. S,

21 Chitty on PL 405 (7th edit.); Sut-
ton v. Johnstone, 1 T. R. 493, 545; 3
Am, Jur. 285; Stone v. Crocker, 24 Pick.
8;, 83; Grant v. Duel, 3 Rob. (Louis.) R.
1

8 Vernon v. Keyes, 12 Enst, 632, 636;
Young v. Covell, 8 Johns. 23.

* Pearson v. Lemaitre, 5 M. & G. 700;
7 Jur. 748.

5 Churchill v. Watson, 6 Duay, 140;
Tilden ». Metcalf, 2 Day, 259; Johnson
v. Courts, 3 Har. & MecHen. 510; Ratliff
v, Huntley, 5 Ired. 515; Wilkins v. Gil-
more, 2 Humph. 140; Iuxley v. Berg, 1
Stark. R. 98; Curtis v. Hoyt, 19 Conn.
154, 170; Huntley v. Bacon, 15 Conn.
267, 273.

¢ Bracegirdle v. Orford, 2 M. & 8. 77;
Coppin v. Braithwaite, 8 Jur. 875; Cox v.
Dougdale, 12 Price, 708, 718; Mcrest v.
Harvey, 5 Taunt. 442,  In this case, Gibbs,
C. J., expressed himself in these terms:
“1 wish to know, in a easc where a man
disregards every principle which actuates
the conduct of gontlemen, what is to re-
strain him except Jarge damages ?  'To be
surc, one can hardly conceive worse con-
duct than this. What would be said to a

erson in o low situation of lifo, who should

have himself in thiy manner? I do not
know upon what principle we can grant a
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act of tho dofondant was accompanied by agpravating circums
stancos of indignity and insult, whothor in tho time, placo, or
manuer, though thoy may not form & soparate ground of action,
yot boing properly allegod, thee may bo given in evidonco, to show
tho whole oxtent and dogreo of the injury.! Thus, in an action
upon an agrecment to carry tho plnintiff to n cortain placo, assign-
ing a broach in causing him to bo disombarked at an intermediato
place, in a disgraceful mannor and with contemptuous usage and
insulting language, whercby ho sustained damage; it was held
that tho allegation was propor, and that evidonco of such circum-
stancos was rightly received.?2 So. also, whore fo an action of
trespuss for false imprisonment the defendant ploaded, by way of
justification, that tho plrintiff had committed a felony, but aban-
doned the plea at the trial, and cxonerated tho plointiff from the
charge, it was held that the jury might lawfully consider the put-
ting of such u plea on the record as persisting in tho charge, and
ostimate the damages accordingly.® So, where in an assault and
battery the defondant avowed an intent to kill the plaintiff.®
And, on the other hand, the defendant may show any other
circumstances of the transaction, in mitigation of the injury done
by his trespass. Thus, where the defendant shot the plaintiff’s
dog soon after he had been worrying the defendant’s sheep, this
fact, and the habits of the animal, were held admissible in ¢vi-
dence for the defendant in the estimation of domages® And in
trespass de bonis asportatis he may show that the goods did not
belong to the plaintiff, and that they have gone to the use of the
owner ;% or thnt, bolonging to the plaintiff, they have lawfully
gone to his use.” So, where the defendant had seized and de-

rule in this case, unless we were to lay it
down that tho jury nre not justified in giving
moro than the abselute pecuniary damage
that the plaintiff may sustain. Suppose a
gentleman has a paved walk in his pad-
dock, before his window, and thut ¢ man
intrudes and walks up and down before
tho window of his house, and looks in while
tho owner 15 at dinner, is the trespasser to
be permitted to say, ¢ Here is a half-penny
for you, which is tho full extent of all the
mischiefs I have done’? Would that be
a compensation? 1 cannot say that it
would be.” 5 Tount. 443, In trespass
for vntering tho plaintiff's house, evidenco
may bo given of keeping the plaiutiff out,
for that is a consequence of the wrongful
entry.  Sampson ». Coy, 15 Mass. 493.
So, In trespass for destroying o mill-dam,

damages may be recovered for the interrup-
tion of the use of the mill. White v. Mose-
ley, 8 Pick. 356.

1 Sears v. Lyons, 2 Stark. R. 282 [317];
3 Am. Jur. 303, 312; 3 Wils. 19, per
Bathurst, J.; Waoert v, Jenkins, 14 Johns.
352; Pratt v. Ayler, 4 H. & J. 448 ; Jen-
nings v. Maddox, 8 B. Monr, 432; Dan-
can v. Staleup, 1 Dev. & Bat. 440.

2 Coppin v. Brithwaite, 8 Jur. 875.
And see Keene v, Lizardi, 8 Louis. 33.

% Warwick v, Fontkes, 12 M. & W. 507.

4 Pratt v. Ayler, 4 H. & J. 448.

b Wells v. Head, 4 C. & P. 568,

6 Squire v. Hollenbeck, 9 Pick. 551,
And see Picrec v. Benjnmin, 14 Pick. 361.

7 Kaley 2. Shed, 10 ilet. 317. Sco, infra,
§§ 276, 635a; Anthony v. Gibbert, 4
Blackf, 348.
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stroyod tho plaintiff’s game-cocks, undor o warranl to soareh for
gaming imploments, it was hold, that the jury might consider, in
mitigation of the injury, tho good motives of the defondant, and
his bolief that he was acting in the due oxecution of logal pro-
coss; in which eago tho meesuro of damages was the actual value
of tho animals, as articles of morchandiso.!

§ 278. It may hore also be remarked, that if the dofondant,
whilo ho is an actual trespasser in tho plaintiff’s house or olose,
commit any other acts of trespase ngainst the person of the plaintiff,
his wife, childron, or servants, these acts and their conscquonces
may bo alleged and proved in an action of trespass quars clausum
fregit, as matter in aggravation of tho injury.? 1t is on this
ground that the plaintiff, in an action of trespass for Lreaking and
entering his houso, has beon pormitted to allege and recover full
damaoges for the debauching of his daughter and servant. Tt
mokes no difference that the plaintiff may have a separate action
for these additional wrongs, provided it be an action of trespass,
or of trespass on the case; and not a remedy in anothor form.
If he sucs in trespass, and alloges the debauching of his servant in
aggravation, the breach and entry of the house, being the princi-
pal fact complained of, must be proved, or the action will not be
maintained.® And so it is in regard to any other consequential
damages alleged in an action of trespass; for wherever the prin-
cipal trespass, namely, the entry into the house or close, is justi-
fied, it is an answer to the whole declaration.t

§ 274. But, though the plaintiff may generally show all the
circumstances of the trespass tending in aggravation of the injury,
it does not therefore follow, that the defendant may, in all cases,
show them in mitigation ; for he may preclude himself by his mode
of defence, as well as the plaintiff may, as we have already seen,
by his election of remedy. Thus, it is a sound rule in pleading,

! Coolidge v. Choate, 9 Law Rep. 205; ter of aggravation. 1 Chitty on Plend.

11 Met. 79. Sece also Reed v. Bias, 8
Watts & Scrg. 189 ; Conard v. Pacific Ins.
Co., 6 Pct. 262, 282,

4 Bennctt v. Alcott, 2 T. R. 166; Sha-
fer v, Smith, 7 H. & J. 68,

3 Bennett v. Alcott, 2 T. R. 166; Ream
v. Rank, 3 5. & R. 215; 2 Stark, Ev. 813;
3 Am. Jur. 298; Dean v. Peale, 5 Enst,
45; Woodward v. Walton, 2 Now R. 476
1 Smith’s Leading Cases [219], (Am.
edit.) notes. See 43 Law Lib. 328, 330,
Any other consequential damage to the
plaintiff may be alleged and proved as mat-

VvOL. II. 17

347, 348; Anderson v. Buckton, 1 Stra.
192; Heminway v. Saxton, 3 Muass. 222;
Sampson v. Coy, 15 Mass. 493. But the
roof must be restricted to dnmages resnlt-
ing to the plaintiff alone, and not to an.
other, nor to himself {'@intly with another.
Edmonson v. Machell, 2 T. R. 4. Sece
supra, § 268,

4 Taylor v. Cole, 3 T. R. 202; 1 H. BL
555; Bennett v. Alcott, 2 T. R. 166;
Monprivatt v. Smith, 2 Campb. 175;
Phillips v. Howgato, 5 B. & Ald. 220;
Ropes v. Barker, 4 Pick. 239.
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that mattor which goos in complete justification of tho charge
must bo spocially pleaded, in ordor that tho plaintiff may be pre-
parcd to moot it; and eannot bo given in ovidenco under the gon-
oral issuo, for this would be a surprise upon him.! If, thorefore,
the defendant pleads the goncral issue, this is notice to the plain-
tiff that he has nothing to offer in ovidonce which amounts to a
justification of the charge ; and hence no cvidence of matter which
goes in justification will bo received, evon in mitigation of
damages. Thus, in trospass for an assault and battery, whoroe the
defondant, undor tho gonoeral issue offered to prove that the beat-
ing was inflicted by way of correcting tho misconduet of tho plain-
tiff, who was a seaman on board the ship of which the defondant
was master, the evidence was held inadmissible; and the jury
were instructed, that they could neither increase the damages
beyond a compensation for the injury actually sustained, nor les-
sen them on account of the circumstances under which the beat-
ing wos given?2 And in trespass by an apprentico against his
master, for an assault and battory, the defendant cannot, under
this issue, give evidence of an admission by the plaintiff, that his
master had beaten him for misconduct.? So, in an action of
slander, the defendant cannot, under the general issue, give the
truth of the words in evidence, even in mitigation of damages ;¢
nor can he, for this purpose, show that the plaintiff has for a long
time been hostile to him, and has proclaimed that he did not wish
to live with him on terms of peace.®

§ 275. In actions of slander, it is well settled that the plaintiff’s
general character is involved in the issue; and that thercfore evi-
dence, showing it to be good or bad, and consequently of much or
little value, may be offered on either side to affect the amount of
damages.® But whether the defendant will be permitted, under

1 Co. Lit. 282 b, 283 a; 1 Chitty on
Plead. 415; Trials per Pais, p. 403 (6th
edit.) ; 3 Amer. Jur. 301 ; Watson v. Chris-
tie, 2 B. & P. 224, and note (a).

3 Watson v. Christie, 2 B. & P. 224;
.}]3ull. N. P. 16; 1 Salk. 11, per Holt, C.

8 Pujolas v. Holland, 1 Longf. & Towns.
177,

# Underwood v. Parkes, 2 Stra. 1200;
Mullett ». Hulton, 4 Esp. 248; 1 Chitty
on Plead. 433; Shepard v. Mertill, 13
Johns. 475. Nor can the plaintiff prove
the spenking of other slanderous words,
in agpravation of the damages; though

he may offer such evidence, in proof that
the words charged were spoken malicious-
ly. Sec 3 Am. Jur. 293, 294; 2 Stark.
on Slander, pp. 48-51 [54-57], Wen-
dell’s edit.

& Andrews v. Bartholomew, 2 Met. 509.

0 2 Stark on Slander, pp. 77-86 [88 -
97], by Wendell; 3 Am. Jur, 204, 295;
Wolcott v. Hall, 6 Mass. 514, 518. If the
declaration states that the plaintiff had
never been saspected to be guilty of the
crime imputed to him, the defendant, un-
der the general issue, may show that he
was 8o suspected, and that in consequence
of such suspicions his relatives and ac-
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tho goeneral issne, Lo prove gereral suspioions, and common rcports
of tho guilt of the plaintiff, in mitigatign of damages, is not uni-
vorsully agreed.! Tt soems, howover, that, whete tho cvidenco
grocs to prove, that tho dofendant did not act wantonly and undor
the influcnce of actual malice, or is offered solely to show the roal
charactor and dogreo of the malice, which the law implies from
the falsity of the charge, all intention of proving the truth being
oxpressly disclaimed, it may be admitted, and of course be consid-
ered by the jury.? Evidence of any misconduct of the plaintiff,
giving rise to the charge, such 2s an attempt by him to commit the
crime or opprobrious language addressed by him to tho defendant,
cither verbally or in writing, contemporaneously with the chargo
complained of, or tending to explain its meaning, may also be
shown in mitigation of damages.! So, if, through the misconduct
of the plaintiff, the defendant was led to believe that the charge
was true, and to plead in justification accordingly, this may be
shown to reduce tho damages.” And if the charge was mado un-
der a mistake, upon discovering of which the defendant forthwith
rotracted it in a public and proper manner, and by way of atone-
ment, this also may be shown in evidence, for the same purpose.’
So, the extreme youth or partial insanity of the defendant may be

shown, to convince the jury that the plaintiff has suffered but lit-
tle injury.”

quaintanco had ceased to visit him. Earl
of Leicester v. Walter, 2 Campb, 251,
i‘ It is held in Burnett o. Simpkins, 24
1\. 264, that the provious bad conduct of
the woman may be shown in evidence in
mitigation of damages for breach of prom-
ise of marriage.]

! In Englund, and in Connecticut, Penn-
sylvania, Maryland, Kentucky, and South
Carolina, such evidence is admissible. In
Massachiusetts, New York, and Virginia, it
is not. Sco 2 Stark. on Slander, p. 84,
note (1}, by Wendell ; Wolcott v. Hall, 6
Mass. 514; Alderman v, French, 1 Pick.
1; Bodwell v. Swan, 3 Pick. 376 ; Root
v. King, 7 Cowen, 613; Matson v. Buck,
5 Cowen, 499; McAlexander v. Harris, 5
Munf. 465. Seco nlso Boics v. McAllister,
A Fairf. 310; Rigden v. Wolcott, 6 G. &
dJ. 413.

2 2 Stark. on Slauder, p. 88, note (1),
by Wendell; Root v. King, 7 Cowen,
613; Gilman v. Lowell, 8 Wend. 582;
Mapes v. Weeks, 4 Wend. 659, 662.

8 Anou. cited arg. 2 Campb. 254; 2
Stark on Slander, p. 83, note (1), by
Wendell.

4 Hotchkiss v. Lathrop, 1 Johns. 286;
May v. Brown, 3 B. & Cp 113; Wakley v
Johnson, Ry. & M. 422; Child v. Homer,
13 DPick. 503 ; Larned ». Buffington, 3
Mass. 553; Watts v. Frazer, 7 Ad. & El
223; Beardsley v. Maynard, 4 Wend.
336; 7 Wend. 560; Gould v. Weed, 12
Wend. 12; Davis v. Griffith, 4 G. & J.
342,

5 Larned v. DBufiington, 3 Mass. 546.
But sce Alderman ». French, 1 Pick. 1,
19. The fact of the defendant’s taking
depositions to prove the trath of the words,
and afterwards declining to justify them,
is inadmissible in evidence for the plaintiff,
to enhance the damages. Boswell v. Os-
good, 3 Pick. 379. Seo also Bradley v
Heath, 12 Pick. 163,

¢ Larncd ». Buffington, 3 Mass. 546, a8
qualified in 1 Pick. 19; Mapes v. Weeks,
4 Wend. 663 ; Hotchkiss ». Oliphant, 2
Hill (N. Y.), R. 515; 2 Stark. on Slander,
p. 95, note, by Wendell; O’Bhaughnessy
v. Haydn, 2 Fox & Sm. 329.

y Sickinson v. Barber, 9 Mass. 225,
228; 3 Am. Jur. 207, But the defendant
will not be permitted to offer, in mitigation
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§ 276. In trover, tho valuo of tho proporty at tho timo of the
conversion, if it has not beon rostorod and accopted by the plain-
tifl, with interedt on that amount, is ordinarily tho moasuro of
damages.! It has been further held, that the jury may, in their
discrotion, find the valuo nt a subsequent time. Thus, in trover
for East Indin Company’s warrants for cotton, where the valuo at
the time of tho conversion was six pence tho pound, but it after-
wards rose to upwards of ten ponce, the jury wore loft ot liborty
to find the latter price as the value; for though the plaintiff might
with monoy have replaced tho goods at tho former price, yet ho
might not have been in funds for that purpose.? And in England,
the plaintiff is permitted to recover any special damage which he
may alloge and be able to prove as the result of the wrongful act
of the defendant. Thus, under a count in trover for the conver-
sion of tools, by means whercof the plaintiff was prevonted from
working at his trade of a carpenter, and was greatly impoverished,
they being the implements of his trade ; it was held that the spe-
cinl domage directly flowing from the detention of his tools was re-
coverable? But in the United States, upon consideration of the
rule, it has been held safer to adhere to the value at the time of the
conversion, with interest. But if the defendant has enhanced the
value of the goods by his labor, as, for example, if ho has taken
logs, and converted them into boards, the plaintiff is permitted to
recover the enhanced value, namely, the value of the boards, and
is not confined to the value of the material, either at the place of
taking, or of manufacture.t Where the subject is a written secu-
rity, the damages are usnally assessed to the amount of the princi-
pai and interest due upon it.5 If the plaintiff has himsell recov-
ered the property, or it has been restored to him and accepted, the
actual injury occasioned by the conversion, including the expenses
of the recovery, will form the measure of damages;? and if the
property in whole or in part has been applied to the payment of
the plaintiff 's debt or otherwise to his use, this may be considered

of damnges, any cvidence impeaching his 2 Gresning v. Wilkinson, 1 C. & P.

own character for verneity. owo v, Per- 625,

ry, 16 Pick. 506. 3 Bodley v. Reynolds, 10 Jur. 310. Sec
1 8 Campb. 477, per Ld. Ellenborough; also Davis v. Oswell, 7 C. & P. 804,

Piercc v. Benjamin, 14 Pick. 356, 361 ; * Greenfield Bank v, Leavitt, 17 Pick.

Parks v. Boston, 15 Pick. 198, 206, 207; 3; Baker v. Wheoler, 8 Wend. 505;
Stone v. Codman, Id. 297,300 ; Greenfield {Rice v. Hollenbeck, 19 Barb. 664.]
Bonk v. Leavite, 17 Pick. 1; Hepburn v. & Mercer v. Jones, 3 Campb. 477,
Sewell, 5 H. & J. 212. Sce Sedgwick on 8 Greenfield Bank v». Leavitt, 17 Pick.
Damages, ch. xix. 3; Hepburn v, Sewell, 5 H. & J. 12,
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—
by tho jury a3 diminishing the injury and consequontly the dam-
agos.}

§ 277. In all actions for n joint tort, ogainst scveral defendants,
tho jury aro to assoss damages against all tho defondauts jointly,
according to the amount which, in their judgmont, tho most cul-
pable of the defondants ought to pny.? And if several damages
aro assessed, tho plaintiff mey cloct which sum he pleasoes, and
ontor judgmont de melioribus damnis, agninst thom all? But if
soveral trespasses are charged in the declaration, and the defond-
ants plead soverally, and are found severully guilty of distinct tres-
passes, tho domages ought to be severed and assossed for oach
trespass against him who committed it.*

§ 278. The averment of alia enormia, at the ond of a declaration
in trespass, scams to have been designed to enable the plaintiff to
givo evidence of circumstances belonging to the transaction which
wore not in themselves actionable, and which could not conven-
iontly be put upon the record. And it has frequently been snid
that, under this averment, things may be proved which could not
be put upon the record because of their indecency; and that,
therefore, in trespass for breaking and entering the plaintiff’s
houso, he might, under this averment, prove that the defsndant,
whilst there, debauched his daughter. When this doctrine was
first advanced, it was generally understood that no action would
lie for this latter injury, unless as an aggravation of the former;
and hence, the judges may have been led to find a speecial reason
for admitting this evidence. But since it is well settled, and has
become the ordinary course, to sue specially for this injury to &

1 Pierce v. Benjamin, 14 Pick, 356, 361 ;
Kaley ». Bhed, 10 Met. 317. [In an aclion
of trover, if the defendant ot the time of
the conversion had a lien on the goods to
a certain amount, the rule of damages is
the value of the goods, deducting the
amount of the lien and adding interest on
the batance. Fowler v. Gilman, 13 DMet.
267.]

3 Brown v. Allen, 4 Esp. 158 ; Lowfield
v. Bancroft, 2 Stra. 910; Bull. N. P. 15;
Austen v. Willward, Cro. El. 860; Hey-
don’s case, 11 Co. §: Onslow v. Orchard,
1 Stra. 422; Smithson v. Garth, 3 Lev.
324 ; 3 Com. Dig. 348, tit. Damnges, E. 6;
Elliot v. Allen, 1 M. G. & 5.18. [In an
action of trover agninst two, one of whom
is defanlted, and the other found guilty by
the jury, there is but one assessment of
damoges, and the judgment is joint. Ger

rish ». Cummiugs, 4 Cush. 391 ; Gardner
v. Field, 1 Gray, 151.]

8 Heydon's case, 11 Co. 5; Headley v.
Mildmay, 1 Roll. R. 395, pl. 17; 7 Vin.
Abr. 303, pl. 5, 8. C.; Johns v. Dods-
worth, Cro. Car. 192; Doune v. Estevin
de Darby, 44 E. 3, 7; F. N. B. [107] E.;
Walsh v Bishog, Cro. Car. 243; Rodnoy
v. Strode, Carth. 19; 2 Tidd’s Pr. 896,
(9th edit.}; Halsey v. Woodruff, 9 Pick,
455.

i Propr’s of Kenncbee Purchase ». Bol-
ton, 4 Mass. 419. Where an injury was
done by two dogs jointly, who belonged to
several owners, it was held chat each own-
er was linble only for the mischief done by
his own dog. Buddington v. Shearer, 20
Pick. 477 ; Russell v. Tomlinson, 2 Conb.
R. 206.
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daughtor and sorvant, ag woll ag for oriminal conversation with
wifo, and to alloge tho main facts upon the record, no reason is
porcoived for rotaining this anomaly in practico. Thero is no
injury, howover indecont in its cirournstancoes, but msy bo sub-
stantially statod with decenoy on tho rocord; tho law pormitting
and ovon requiring parties, as well as witnossos, to state in goneral
torms and with indirectnoss, thoso things which cannot otherwiso
he expressed with decency ; and to this oxtent, at loast, every par-
ty is entitled, by the settled rules of pleading, as well as by the
reason of the thing, to be informed of that which is to be proved
against him., The circumstances and neccssary results of the de-
fendant’s wrongful act may bo shown without this averment; and
as o thoso consequencos which, though natural, did not nocossa-
rily follow, they must, as we have seen,! bo specially alloged.?

1 Sco supra, § 253. Chitty on PL 412 (7th ed.); Chittys
9 Beo the obsorvations of Mr. Poake, DPrecedonts, p. 716, noto (k); Bull. N. P.
Bvid. p. 505, by Norris; Mr. Phillips, 2 89; Lowden v. Goodrick, Peake's Cas. 46;
Phil. Evid. 180; Id. p. 136 (2d Am. cd.); Pettit v. Addington, Id. 63.
and Mr, Starkio, 3 Stark. Evid. 816; 1



